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REPORT. 



The undersigned, members of the commission for reducing so much 
of the common law as relates to crimes and punishments and 
the incidents thereof, to a written and systematic code, 

REPORT 

The following Penal Code. This code embraces the preliminary 
general provisions and the definition of the various descriptions of 
crimes, and the assignment of punishments, and covers the subjects^ 
of the first title of the fourth part of the Revised Statutes, consisting 
of chapters one hundred and twenty-three to one hundred and thirty- 
three, inclusive ; and is intended to comprehend all the provisions 
of those eleven chapters, together with the common law applicable 
to the same crimes, and the definition of the other crimes at the 
common law, which are not specifically provided against in those 
chapters. 

An outline of the plan and the form adopted in constructing this 
code, and the reasons for adopting such plan and form, are given in 
the former reports of the commissioners, made Feb. 1, 1839, and 
Feb. 17, 1843, a copy of which is hereto annexed, as part of the 
present report. 

It was found, after various tentative experiments, that it was ut- 
terly impracticable to make a digest of the common law relating to 
crimes and punishments, and append it to the first title of the fourth 
part of the Revised Statutes, in such manner as to make a symmet- 
rical whole, or any thing that could be properly denominated a " sys- 
tematic code." The only report which was deemed by the commis- 
sioners to be an execution of their commission according to the 
terms of the resolve, whereby it was established, and the only one 
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which they were willing to take the resfK^nsibility of reporting, was 
one embracing in an entire system and arrangement, the whole law 
of crimes and punishments. The intention has been, not to propose 
changes or attempt improvements in the doctrines of the law, ex- 
cept in cases of palpable obscarity or discrepancy, or obvious incon- 
Tenience and embarrassment in juridical administration ; and wher- 
ever any modification is proposed, the same is pointed out and the 
reasons assigned ; except, perhaps, in some unimportant instances, 
where it appears on the face of the report that a modification of the 
common law was suggested for reasons too apparent to need to be 
formally expressed. The object has been to distribute and arrange 
the several titles in a perspicuous order ; to give in the table of con- 
tents of each chapter a convenient index to each subject embraced 
in it ; and to express each definition, doctrine and illustration, in clear, 
concise and exact phraseology, so as to render the law, as far as 
practicable, intelligible to every reader, whether learned or unlearned. 
This is, as will be evident, a task not easy to be accomplished with 
complete success ; but the Legislature may be assured that no de- 
gree of care has been wanting, nor any labor spared, in order to 
accomplish it. In the progress of the work through the press, 
during the last fourteen months, every chapter, before the making 
of the final corrections for the press, has been submitted to different 
gentlemen supposed to be conversant with the subject, some in the 
profession of the law and some out of that profession, for revision 
and correction, and great assistance has been derived from their sug- 
gestions. This is mentioned, not for the purpose of implying that 
any body out of the commission is, in the slightest degree, responsi- 
ble for any part of the work, but for that of showing that no part of 
it has been finally concluded upon without much care to avoid errors 
and omissions. 

It was originally proposed by the commissioners, as stated in their 
preliminary report of Feb. 1, 1839, to include in the work the rules 
of procedure, including pleading and evidence ; and the execution 
of sentence ; and a large mass of materials has been collected, 
arranged and partly wrought out, for that purpose ; but considering 
all the circumstances, the undersigned have thought it best to termi- 
nate their labors with the report of the penal code. The immensity 
of the labor up to its present stage, is one reason for this conclusion. 



REPORT. T 

Another reason is the resolve of the Legislature of 1843, prescribing 
the time for making a final report. There exist, also, other reasons 
for terminating the labors of this commission ; and this may be done 
without any practical inconvenience, since the penal code is a dis- 
tinct, entire, substantive part of the criminal law, making a whole, 
comprehending what is supposed to have been the special and mate- 
rial object of the Legislature, in providing for the commission, name- 
ly, a condensed, systematic specification of crimes and punishments. 
The first title of the fourth part of the Revised Statutes compre- 
hends the provisions on this subject, with the addition of a few other 
provisions interspersed, which are brought together in the four short 
chapters preceding the last in the reported code, the subjects of three 
of which chapters belong more properly to procedure, pleading and 
evidence ; those of the fourth, belong to the eighty-fifth and eighty- 
seventh chapters of the Revised Statutes. The second and third 
titles of the fourth part of the Revised Statutes are in fact, with the 
addition of the four chapters of the proposed code above mentioned, 
a code of procedure, pleading and evidence, and execution of sen- 
tence ; some parts of which it would be, no doubt, useful to fill out 
and extend, by incorporating with them more of the leading doc- 
trines of the common law. It does not, however, appear, that there 
is a very pressing exigency for thus extending the work ; but in re- 
spect to the first title, the subjects of which are included in the re- 
ported code, a daily practical inconvenience is felt by all the mem- 
bers of the community for want of the means of knowing, in all 
cases, with reasonable facility and with reasonable certainty, under 
the sanction of some competent authority, what acts are crimes, and 
to what punishment they are subject. 

The third title in the fourth part of the Revised Statutes, relating 
to prisons and prison discipline, would appropriately occupy the same 
place in a criminal code, in relation to the other parts of the criminal 
law, that it now occupies in the Revised Statutes, and it is not 
understood to be materially defective in its provisions. 

It will be seen that the spaces for the insertion of the punishments, 
are left blank in the annexed report, for the reason, that these can be 
better considered in one view, in connexion and comparison with 
each other. It is accordingly proposed, immediately, to make a 
short supplementary report of the punishments, and also of some 
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additions and corrections in the different chapters. As these additions 
will not materially affect the work, the character of which can be 
perfectly understood, as it is herewith reported, it is deemed inex- 
pedient to delay the communication of the code to the Legislature 
on account of such supplement. 

The manuscript of the reduction of the titles of homicide and as- 
sault, by the late Hon. James C. Alvord, formerly a member of the 
commission, and those of Mr. Luther S. Gushing, formerly a mem- 
ber of the commission, presenting a proposed preliminary title of the 
code, with elaborate notes, are annexed to this report ; which man- 
uscripts have been used, and the substance of a great part of the 
provisions contained in them has been incorporated into the reported 
code, though in an arrangement and distribution somewhat varied 
from those followed in the manuscripts. 

The other member of the commission makes a separate report. 

WILLARD PHILLIPS, 
SAMUEL B. WALCOTT. 

B0ST019, January 27, 1844. 
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2 EXPLANATIONS OF TERMS AND PHRASES. 

1. 1^. By a reference, in this code, to one or more preceding or 
following sections or sub-sections, those next preceding or following, 
are intended.^ 

2°. By a reference to a section by its number merely, without 
naming the chapter, a section of the same chapter is intended. 

3°. By a reference to a sub-section by its number only, without 
naming the chapter or section, a sub-section of the same section ia 
which the reference is made, is intended* 

2. The highest degree of a crime is that subject to the greatest 
punishment, — the lowest, that subject to the least punishment. 

3. In the provisions for imprisonment^om a certain time to a cer- 
tain time, or fine Jrom a certain sum to a certain sum, the highest 
time and sum are the maximum or respective maximums, and the 
lowest, the minimum or the respective minimums, of the punishment 
specified, (a) 

4. P. Each of the terms or and and, has the meaning of the 
other or of both, where the subject matter, sense and connection 
require such construction. 

2^. Words in the masculine gender, signify both the masculine 
and feminine gender, and those in the singular or plural number 
signify both the singular and plural number, and words importing 
adults, signify youths and children, where, from the subject matter, 
the sense, and the connection in which the words are used, such 
construction appears to be intended.^ 

3°. Words importing persons, signify also corporations sole and 
aggregate, societies, communities, associations, assemblies, inhabi- 
tants of a district or neighborhood, or persons known or unknown, 
indiscriminately or successively, and the public generally, where it 
appears, from the subject matter, the sense, and the connection in 
which such words are used, that such construction is intended. (6) 

» Rev. Slat. c. 2, s. G. Uih rule. - Rev. Slat. c. 2, s. 6, 2d rule. 

(c) The only object of this rule is conciseness. 

fb) Rev. Stat. c. 2, s. 6. The thirteenth rule in the Revised Statutes, (c. 2, s. 6,) pro- 
viaes that the word " person may extend and be applied to bodies politic and corporate.'* 
This provision does not reach the words and phrases " another," *' others," '* any," " any 
one," " any body," and the like, which are ordinarily used in the criminal law, and, under 
the general rules for construing statutes, have the meaning above assigned to them ; as, for 
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5. Treason, murder, arson, rape, malicious burning, carnal abuse 
of a female child under the age of ten years, burglary, robbery, 
larceny, kidnapping, child-stealing, and the offence of assault or 
assault and battery in the first degree, are, within the meaning of 
the provisions of this code, felonies. Any crime or offence not ap- 
pearing to be a felony, is a misdemeanor.(c) 

6. An offence transcending the jurisdiction of justices of the peace 
for the trial and punishment thereof, either by reason of the descrip- 
tion or class to which it belongs, or its grave and aggravated nature 
in the particular case, is a high crime or misdemeanor.(rf) 

7. Where the jurisdiction of a court or magistrate for the trial and 
punishment of an offence is expressly or by implication limited to a 
crime or offence of any description, which is not a crime or offence 
of a high and aggravated nature, or is not a high crime or misdemea- 
nor ; in such case, a crime of a high and aggravated nature or a high 
crime and misdemeanor is one deserving a graver punishment than 
such court or magistrate is empowered to inflict for such oflence.(c) 

8. Malice in respect to the commission of any crime, except in 
cases where it is otherwise expressly provided or plainly intended, 
includes not only hatred, ill will, and desire of revenge against the 

instance, larceny is the taking of the property of anolfier^ and riot is an assault by striking 
terror into others ; in which cases and others similar, the subject matter, sense and connection 
indicate the intended construction of such words. 

(c) The meaning of felony ^ as above defined, is limited to the use of the word in this code, 
for its meaning in the constitution, where it is once used, must depend upon the common or 
legal signification of the term at the time of framiiigr that instrument, whatever that meaning 
may be, for it is a matter of no little difficulty to settle it. 

'Vhe words offence and crime do not seem to require explanation. The latter term is not 
ordinarily applied to petty contraventions of law, but it is not used in any part of this code in 
such manner as to require any previous explanation of this limitation of its meaning. 

In the New York Revised Statutes, P. iv. c. 2, t. 7, s. 30, the term felony is defined to in- 
elode all offences punishable with death or imprisonment in the state prison ; and in s. 31, 
the phrase infamous crime \b defined in the same way ; and in the same Statutes the term 
feloniously is defined to mean criminally. The term feloniously is not used in this code M 
reported. 

(</) This is the import of the Revised Statutes, c. 85, s. 24, 25 and 26. 

(e) This is the limitation of the jurisdiction of police courts and justices of the peace in 
larceny and embezzlement, (Rev. Stat. c. 126, s. 18,) and in assault and battery, (c. 85, 
8. 34, 25, 26;) and as the jurisdiction depends on the degree of crhninality in the particular 
case, that is, upon a greater or less punishment being deserved, this question is open for ex- 
amination in case of a subsequent prosecution before a higher tribunal for the same offence. 
<Cimningham'8 C. 13 Mass. R. 245; Goddard's C. 13 Mass. R. 457.) 
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party subject to be affected by the crime, or against any other ; and 
malignity, vengefuhiess, and cruelty of disposition or temper, — but 
also a motive or desire of gain or advantage to the offender or to an- 
other ; a motive or desire of facilitating the commission of a crime ; 
of concealing a crime, or concealing or preventing proof thereof; of 
screening an offender or facilitating his escape ; and a motive or 
desire of preventing, obstructing or perverting the course of justice ; 
of doing a wrong or injury to any person in particular, any number 
of persons known or unknown, or to the public ; of defeating, inter- 
fering with, hindering, obstructing or impairing the legal right, priv- 
ilege, franchise or liberty of another, or any others, many or few, 
known or unknown, or of the public : It also includes the acting 
with a heedless, reckless disregard or gross negligence of the life or 
lives, the health or personal safety, or legal rights or privileges of 
another or others, many or few, known or unknown, where the same 
are obviously endangered : It also includes a wilful violation of a 
legal duty or obligation, and wilful contravention of law: And it 
also includes other cases equivalent or similar in kind or character to 
any of those above specified in this section. (/) 

9. Where a presumption is stated, it is not intended that the same 
is conclusive unless it is so expressed ; and in cases where a pre- 
sumption is not declared to be conclusive, it may be rebutted by the 
circumstances, or by competent evidence. 

(/) See Freeman's C. 4 Mason's R. 505 ; Mawgridge's C. Kel. App. 127 ; Russell, 614, 
Am. Ed. 1824 ; Deac. 856, &c. 873, 900 ; 1 Hale, 441, 484, 569 ; Mogg's C. 4 C. & P. 
364 ; 2 Archb. Peel's Acts, 36 ; Gabb. C. L. 455 ; 1 East, P. C. 230, 231 ; Chit. Bl. v. 4, 
p. 222, n. 7 ; 2 East, P. C. 1019 ; Deac. 194 ; Isaac's C. 2 East, P. C. 1031 ; Bromage v. 
Prosser, 4 B. & C. 237. 

The discussions on the subject of legal malice have arisen mostly in cases of homicide, not 
because malice is peculiarly a characteristic of that crime, for it is an essential characteristic 
of a great class of crimes, distinguishing them from those originating in a fraudulent or cor- 
rupt intent, but because the degree of the offence of homicide depends on the degree of malice, 
one degree making it murder, others manslaughter, more or less culpable. Accordingly, 
questions are raised in regard to homicide, first, as to the existence of malice at all, that is, 
whether the homicide be justifiable or culpable ; and secondly, as to the degree, or whether 
the homicide is punishable with death or imprisonment for life or years. The terms malicious 
and maliciously are used so frequently in the statutes, in jurisprudence, and so in this proposed 
code, that it seems to be quite requisite to ^ive some explanation of them, more especially for 
the purpose of enabling common readers the better to understand the law, and to prevent them 
from falling into error, by mistaking the meaning to be merely that in which these terms are 
ordinarily used. 

No general explanation of the words fraud^ fraudulent, fraudulently^ wilful and wilfully, 
is given, for the reason that tliese words arc most frc(iucntly used in their ordinary accepta- 
tion, and no one is liable to be led into error by the use of them. It seems lo be necessary 
to give explanations of them only where they have any peculiar significance or constructioa 
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10. The specification of any act as being an instigation to, or at- 
tempt of any crime, does not exclude any other act from being an 
instigation to, or attempt of such crime.(^) 

{g) In many instances it is specified that a certain act is or is not an instigation or attempt. 
Where the act is specified not to be one or the other, no inference arises ; but where any act 
ii tpedfied to be either, the express enumeration of one or more acts, as constituting an at- 
tempt or instigation, might be construed to exclude other acts from being so, if such inference 
vere Dot provided against. Such specifications are given in the reported code only in cases 
viwre, owing to the species of crime attempted, or to which any one is instigated, there is 
mne pecoliarity in the attempt or instigation, distinguishing it from attempts or instigations 
geoenUy. 
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No |)erson is subject to punishment for any oflfcnce, except oa 
nd legal conviction thereof, in a court having jurisdiction of the 



No person is subject to he tried and sentenced to be punished 

ly court, for an alleged crime, unless upon indictment by a 

I jury* except in the following cases : 

St, when a prosecution by information is expressly authorised 

atute : 

rondly, in proceedings within the jurisdiction of a police court 

itice of the peace : 

lirdly, in summary proceedings for contempts : 

id fourthly, in proceedings l)efore a court martial.(ii) 

« lUr. Stat. c. 123, s. 6 

Irr Sut. c. 131). n. 1. Thi.H nortion pnividcA that no one ** shall be hold to amwer ;** 
!»•' tiojy IS alti^rcd for th" purpo-<.> of not includini; in the expremion prooeedinn on 
ni preliminary to comraitm"nt, in whirh the party eumplained of la litormU^ kmd lo 
ai a faiuro tim*', thout^h not within the meaninfr of the provision of the Ronaod Sfett» 
]ue*Uon. wliirh cvulontly ha^t rofcrt'o**** u> anNWonncr for the purposes of beiag toanii. 
»»oru*t«d auJ s.*at3ticjj to punuhiD*>nt, for which purpose, by the deoUratiMi of riftiit^ 
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3, In a trial of any person on a charge of any crime, he shall have 
a right to meet the witnesses, who are produced against him, face to 
face; to produce witnesses and proofs in his own favor; and, by 
himself or his counsel, to examine the witnesses produced by him- 
self, and cross-examine those produced against him, and to be heard 
in his defence.(i) 

4. No person shall be convicted of any crime, for which he is by 
law entitled to trial by jury, unless on confession thereof in open 
court, or admission thereof by his plea or demurrer, or by the verdict 
of the jury accepted and recorded by the court.(c) 

6. No person is subject to be punished for any offence, nnless he 
shall have been duly and legally convicted thereof, in a court having 
competent jurisdiction for trying him and sentencing him to punish- 
ment therefor.^ 

6. No person is subject to be required to answer again for an 
offence, for which he has been once duly convicted, or of which he 
has been once duly acquitted. 

» Rev. Slat. c. 123, s. 6. 

a. 12, he can be held to answer only before a jury, for any offence subject to capital or infe- 
mous punishment, except in trials before a court martial. 

The second exception is expressed to be of cases " within the jurisdiction of justices of the 
peace," instead of "before a police court or justice of the peace," for the reason that the 
jadges of the supreme court and those of the common pleas have authority to act in many 
eases coming within the jurisdiction of justices of the peace ; in which cases they do not, or 
at least need not, act as justices of the peace, or certify themselves as such, and the proceed' 
ing is not, therefore, " before a justice of the peace." 

The exception of summary proceedings for contempt, is added to the enumeration made in 
the Revised Statutes, for this is an offence which may be tried on indictment, and it is pro- 
vided by the constitution, (c. 1, s. 3, a. 10, 11,) that it may be summarily dealt with, without 
the intervention of a jury, by the house of representatives, the senate, or governor and coun- 
cil, and punished by imprisonment. A similar authority is vested in the judicial tribunals by 
the common law, and recognized in the Revised Statutes, c. 83, s. 10, and c. 85, s. 33. The 
omission of this exception in c. 123, s. 1, seems, therefore, to be an oversight. 

(b) Declaration of Rights, a. 12 ; Rev. Stat. c. 123, s. 2. The Revised Statutes confine 
this provision to cases of indictment; but the twelfth article of the declaration of rights eX" 
tends the provision to answering "for any crime or offence;" that is, to every Mu/ for an 
offence. 

(c) That is, he is entitled to trial by jury if there is any fact to be tried by the jury ; thi» 
right he may waive, but he cannot be otherwise deprived of it. The declaration of rights, 
a. 18, defines in what cases the accused has a right of trial by jury, and this right cannot be 
restricted by any legislative act. The provision of the Revised Statutes, c. 123, s. 3, is, that 
no person " indicted^' for an offence shall be convicted, &c. ; but if a question of fact arise on 
an information, the accused has, by the declaration of rights, the same right as where it arisee 
on an indictment. 
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7. A party accused is presumed to be iDDocent ; and in case of 
rabstantial doubt whether the guilt of the accused is satisfactorily 
SI10WD9 he is to be acquitted* 

8. Where it legally appears that any person has committed a 
crime, and there is reasonable ground of doubt in which of two or 
more degrees he has committed the same, he is deemed to have com- 
mitted the same in the lowest of such degrees. 

9. Every one is presumed to intend the natural and plainly prob- 
able consequences of his acis.(d) 

10. Every person is authorized to interpose, in what may seem, 
under the circumstances of the case, to be a reasonable and no more 
than necessary and adequate manner, to prevent the forcible com- 
mission of any crime.* 

As in case of an affray, or where an affray is imminently impend- 
ing.* 

11. The assent of any one to reasonable and necessary interposi- 
tion and assistance, against unlawful violence to his person or prop- 
erty, is presumed.(e) 

12. A criminal prosecution for an offence does not take away the 
right of action by the party injured thereby, unless it be expressly so 
provided.' 

13. Every fine and forfeiture of property imposed as a punishment 
for any offence, or for a violation or neglect of any duty, where no 

> I Eut. P C. S.-iT ; BoMi. W)S, Am. Ed. 1S24 ; j * Rum. 87ft, Am. Ed. 1^24 ; Jonw r. CUjr, I B. 

1 Hawk. c. fi. t. 23. 7ih Ed. ; Archb. P. Q. S. | Ac P. 191 ; 1 Selv. N. P , Aft.N»ult & Bai. 53. 

m I n. (2) ; Htwk. c. &2, n. 4, 7ih Ed. ; 1 Bk. 

MBavk. c. 65, n. U, 12, 7th Ed. ; Knot r. ; Abr., Assault and Battery, D 

Gtr. 1 Both, R. 66. 

(i) 1 Eaat, P. C. S56 ; 1 Hair, 3Q, 47S ; Foster, 259 ; 1 Hawk. c. QQ, ». 10« and e. 3, 
i. », 7th VA. : Adolphe k Hrlio. Th. Pen. Code. v. 5. )>. 163 ; Per Parker, C J., Draw's 
C.4Maaa. R. 395: Famnfftons C R. & R. 907; PhillipasC. R. & M. 963; 1 PaePa 
AfH. by Arehb. 91 ; liomt's C. r. A: P. 38. 

(«) Some of the older cwtcn animailvert upon voluntary inlerfcrenera aji l«*admff to aflWya. 
^tiiat aeeouot it seems to he expedient to state the doctrine in the text, of which thers is 
Mnppnsed u> he any question. 
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other appropriation is expressly made, accrues and is to be appro- 
priated to the commonwealth ; and the same, as also all fines and 
forfeitures appropriated to the use of any county or town, may be 
prosecuted for and recovered by indictment in the court of common 
pleas, or the municipal court of the city of Boston respectively ; or, 
where the amount or value of any such fine or forfeiture does not 
exceed twenty dollars, the same may be prosecuted for, by com- 
plaint before any police court or any justice of the peace ; and police 
courts and justices of the peace shall have jurisdiction thereof concur- 
rently with the common pleas and municipal court.^ 

> Rev. Stat. c. 133, s. 14. 
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Sicnov 1. Persons within the state. 

2. Persons without the state. 
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1. All persons, whether citizens of this state or of any other state, 
^r any territory or district of the United States, or citizens or sub- 
lets of any foreign slate, government or country, at war or at peace 
nith the United States, are, while within the limits of this state, 
mbject to its laws, except as far as exception is made by the law of 
c^ations in resp(*ct to ambassadors or others ; and except as far as 
iurisdiction is given to the United States. 

2. Where an act is done or a fact or effect takes place within this 
^Ute, aflfeciing the welfare of the state, or the personal safety, the 
Property or rights of any of its inhabitants, being within this state, 
except an act of war by an alien enemy, any person causing, pro- 
log, machinating or promoting the same, or instigating another 
^Itereto, or aiding or assisting thereto or therein, or abetting another 
u respect thereto, is amenable to the laws of this state, whether he 
^at the time within or without its limits; and the jurisdiction is in 
ttj county in this state in which the act is done, or the fact or eflcct 
lakes place; or, in case of the jurisdiction not being thus determined, 
i( b in any county in the state. 

As where a citizen of this state, being without the hinits thereof, 
leries war against the state. 
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Or where any person, being without the state, inflicts a mortal 
wound upon, or administers poison to another, who dies thereof 
within this state, in which ease the jurisdiction is in the county 
where the death takes place.(a) 

Or one, out of the state, transmits and pubHshes a hbel within the 
state ; or forges a document or counterfeit coin and transmits the 
same to be uttered in the state ; or makes or publishes a libel out 
of the state, with the intent that the same shall be published ia 
this state, and the same is thereupon published in this state j or 
discharges a bullet across the boundary of the state, and wounds 
a person in the state. (A) 

3r Where the commission of a crime commenced without this 
state is consummated within this state, the offender is subject to be 
prosecuted and punished therefor in this state, and the jurisdiction 
is in the county in which the facts occur. 

4c Where the same crime is committed in part in one county and 
in part in another ; or the acts or effects thereof constituting or 
requisite to the consummation of any crime, occur in two or more 
counties; or where the commission of a crime is commenced in 
one county and continued in another, the jurisdiction is in each 
of such counties. 

As where goods, stolen in one county, are, directly upon the taking 
thereof, carried away by the thief into another.^ 

Or where a mortal wound is given or poison is administered in one 
county, and death consequent tliercoii ensues in another.^ 



» 3 Chit. Cr. L. Oil ; Dewitt's C. 10 Mass. R. 
Rand's Ed. 151, 155, n. («) ; Consins's C. 
2 Leigh's R. 708 ; Roscoe's Cr. Ev. 521 ■ 1 



Ry. iV; Moody, 15; -1 1 Geo. 3, c. 92, s. 7. 
»Rev. Stat. c. 133, s. 8. 



(a) Rev. Stat. c. 133, s. 9. The law is so stated in thi.s section of the Revised Statutes, 
though there is evidently a difllciihy in the subject. Wiierc the intent is that the effect shall 
ensue in this state, as where a slow poison is administered to a person known to be about to 
come into this state, here to remain, and he thereuj^on dies in this btate from that cause, the 
jurisdiction is properly in this state concurrently with the foreign jurisdiction wheie the poison 
IS administered. But where there is no intent of any effect within this state, and the taking 
effect within the state is merely ra^uiil, the local jurit>diciion here is not so clear. IJut in this 
case there should be an enlarped construction in iavor of the local jurisdiction, since, if there 
be a concurrent foreign jurisdiction of the ca.se, a prosecution there is a bar to any prosecuti<;n 
in this state. But still the lanfrii;ij?e of the iibove section and exposition are purposely left 
quite as open to construction and distinctions by the judicial tribunals on this question, as the 
provision in the Revised Statutes referred to. 

(b) In the cases provided for in the above section, the difllculty i.s to obtain jurisdiction of 
the person, which can be effected only through the government of the place where the offender 
is, unless he voluntarily comes within the state. But it is to no purjose to bring him within 
the state, unless its courts have jurisdiction of the offence. The extradition of the offender 
ii a matter of regulation between states and nations. 



LOCAL JURISDICTION OF CRIMES- 3 

6. A crime committed within one hundred rods of the boundary 
of two counties, may be prosecuted in either of such counties.^ 

6. An accessary before or after the fact to the commission of a 
crime, may be prosecuted, tried and punished in any county wherein 
he b so accessary, or in the county in which the principal in such 
crime is subject to be prosecuted, tried and punished. (c) 

7. Whoever, being an inhabitant of this state or resident therein, 
by previous appointment or engagement made therein, fights a duel 
without this state, and, in so doing, inflicts a mortal wound upon 
any person, whereof such person shall die within this state, is guilty 
of a like ofl'ence, and subject to the same punishment, as if such duel 
had been fought, and such injury inflicted, and the death consequent 
thereon had taken place, in the county wherein such person shall so 
die ; and the jurisdiction for the trial and punishment of such oflence 
it in said county.^ 

8. Whoever, being an inhabitant of this state or resident therein, 
is, by previous api)ointment or engagement made therein, a second 
to either prty in such duel as is mentioned in the preceding section, 
and is present as such second when such mortal wound as is men- 
tioned in said section is inflicted, whereof death shall ensue within 
this state, is an accessary before the fact to the crime provided 
against in said preceding section; and the jurisdiction, for the trial 
and punishment of his oflence, is in the county in which the person 
so wounded shall die.^ 

9. The jurisdiction for the prosecution, trial and punishment of 
anj oflTender for the crime of kidnapping or for the unlawful seizure 
and imprisonment of any person, and for any other offence provided 
igainst in the tenth chapter, is in any county in which the offence 

' Rev Stat. c. 133. -v 7. • lb. c. 125. s. 3. ' lb. r. v::y, s. I 

(0 Her. Stat. r. 133, n. 3, .'>, The namo wriion provides ftir thr rax' of .in arcriMiary he- 
"•• ilw fart b**intf out of tin* Pt.ilr. ThiJ* ca*** i\\\U uudvr ihr wrtiml ntIioii .in Wfll as under 
w* »bmc •(•rtiiin. The provi.Mon m thr Hcvi.hoiI Stnttitrn i«, that iho aiTt-Mwry Wfoiv the 
«t Mr^ be trk^ in tin* ham»* county in uhirli ihc iirinriial nuijlii U*. Kavimj noilnnj? of th« 
^ndMtUaa in the county in which th** acceMCiry act i^ ilunc. The t>%cllih articK- of the dec- 
■'■tMi of rights, %iz., thai •* in cniiiinal |»ros«'cuu»)ii> ih«' verification of faci» m the vicinity 
*vtuth tbev happen ts one uf the {greatest Acciirities (»f the life, liberty and {<n)(>erty of the 
~ of the prosecution of the accessary b<*ing in cither county, fince, where the 

are in di5eieDl counties, focu ^^^^ ^n c^^ ^^ be to be venM. 
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of kidnapping, confining, seizing, imprisoning, or inveigling or car- 
rying away any person, or selling or transferring his labor or service, 
may be committed ; and also in any county, into or out of which such 
person shall have been taken, carried, brought, decoyed or inveigled; 
and also in any county in which any act shall be done by the 
offender, in instigating, procuring, promoting, aiding in, or being an 
accessary to the commission of such offence, or abetting the parties 
concerned therein. 

10. The jurisdiction for the prosecution, trial and punishment of 
any person for the offence of child-stealing, or receiving or harboring 
a stolen child, is in the county where such child shall be stolen, or 
where it shall be harbored, or into or through which it shall be con- 
veyed ; or where any act shall be done by the offender in the com- 
mission of, or whereby he is guilty of, either of said offences. 

11. The jurisdiction for the prosecution, trial and punishment of 
any person, who, being without this state, shall publish any libel ia 
the state, is in any county in which such libel shall be so published 
by him. 
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SicTiov 1. Infant onder seven yetrs old. 

2. Infant ftt>m seven to foortee». 

3. An idiot. 

4. An insane person. 

5. Compnlsion. 

6. A married woman. 

1. An infant, under seven yean of age, is ioconpetent to commit 

m crime*{«) 

2. Between the ages of seven and fourteen years, competency to 
commit any alleged crime, and the fact that the accused acted with 
intdligence and understanding of the nature of the act, is to be de- 
termined by the evidence and circumstances of the case, without any 
.general presumption for or against the same.' When the proof of 
competency and intelligence of the nature of the act is not satisfao* 
tory, the accused is deemed to be incompelcnt.(6) 

3. Any person who, by reason of his idiocy or mental imbecility, 
is not competent to discern the nature and criminality of an act 
^krne by him, is not criminally responsible for such act.' 

4. P. A person acting under mental derangement, rendering him 
incompetent to discern the nature and criminality of an act done by 
Inm, is not subject to punishment therefor%^ 

• AKhb. P. Q. S. 77. • lb. 79. • lb. 79. 

(•) Ardib. P. Q. S. 77 ; Deac. 609. The limit hy Um French code is onder m% jmn oC 
y, m tmmH kt 4m iM tMai th§ ^cautd mcud wuhout m»$lhgmaofiMenshtrt9flkimt. (Cod. 

(*) Dmo. 660. Thia ia providod Ibf ia Um ckaptw of mimiaMXj Ma»nl 
taaM 
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2°. Provided, however, that if any such person, while capable of 
discerning the nature and criminality of any act, entertained the 
intent to do the same, and subsequently does the same in pursuance 
and execution of such intent, he is responsible and punishable there- 
for, though the same be done in such state of mental derangcnient ; 
and so also if any person voluntarily or heedlessly induced the 
mental derangement by intoxication or otherwise, having ground to 
apprehend that he might do any act which would be criminal if 
done by a person of sound mind, he is responsible and punishable 
for any such act done by him in the state of mental derangement 
so produccd*(c) 

6. 1°. Any person is not criminally responsible for any act done 
by him, to the doing of which he is compelled by force which he 
cannot resist, or from which he cannot escape.(d) 

2^. Provided, however, that no one can, in justification of himself 
against a charge of his doing an injury to another, allege compulsion 
by the threat or imminent danger of an equal or less injury to him- 
*elf.(e) 

6. P. A married woman is presumed not to act under compulsion 
by her husband, in the commission of treason, murder or robbery in 
his presence. (/) 

(c) It is an ordinary maxim that intoxication cannot be alleged in defence against a criminal 
accusation, (1 Hawk. c. 1;) but the doctrine is limited to voluntary intoxication, (1 Hawk' 
c. 1, s. 6, 7ih Ed ;) and this doctrine, without such limitation, is plainly inconsistent with 
moral principle and the common principles of criminal legislation. If a man, by the very 
design, meditation and plotting of a crime, works himself up to a state of monomania or 
phrenzy before committing it, his mental derangement is itself part and parcel of his criminal' 
ity, and the infliction of a penalty will come within the common principles both of moral retri- 
bution and penal law. So if a man, knowing that, in a stale of intoxication, he is liable to 
acts of cruelty to his wife or children, or of violence to those who approach him, will, not- 
withstanding, while in possession of his faculties, voluntarily take a beverage or drug, or do 
any other act which he has reatson to believe will induce such phrenzy, he is, by the same 
principles, responsible for his acts. 

{d) 1 Hawk. c. I, 7th Ed. ; 1 Hale, 50, 54 ; Plowd. 18 ; 3 Inst. 10 ; F, N. B. 177 ; 1 Bl. 
Com. 131 ; 4 id. 30 ; French Pen. Cod. a. 64 ; East, P. C. 70 ; Gabb. Cr. L. 871 ; MGrow- 
iher'sC. 18St.Tr. 391; Fost. 13, 14. 

(e) In regard to some crimes, he might allege his own danger and mental perturbation in 
extenuation. 

■) 1 Hawk. c. 1, 7th Ed. ; Archb. P. Q. S. 80, 81. See Hammond's Project of a Code 
urgery, a. 633, p. 197. Neal's C. 10 Mass. R. 152, was assault and battery. See also 
Six V. Cheeney, Wright's R. 9. 

The common law holds the wife answerable for treason, murder and robbery, committed by 
her in preoence of her husband, without any presumption that she it under compulsion by 
him. In reapect to other felonies, and to misdemeanoxs so committed by her, the doctrine of 
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2^. In respect to other felonies and to misdemeanors committed 
by her, or to which she is accessary before the fact, in presence of 
her husband, and in which he is concerned, she is presumed to act 
under compulsion by him, unless such presumption is precluded by 
the kind, nature or character of the offence, as in case of her being 
a common scold: but such presumption may be rebutted by the 
circumstances of the case or by other evidence.* 

SP. She is not chargeable with instigating her husband to any 
crime. 

4°. She is not chargeable for receiving goods stolen, embezzled 
or extorted by her husband ; nor as an accessary after the fact to the 
commission of a crime by her husband. 

* Archb. P. Q. S. 80 ; Dicks's C. 1 Russ. 16, 8th Ed. j 1 Hawk. c. 1, s, 12, 7th Ed. ; Dixon & 
wife's C. 10 Mod. 375 ; Ball. 126. 

Mie oommon law is very obscure. It ia most frequently laid down, that she is presumed to be 
luder compulsion in the commission of other /e/onte5 in his presence. But it is distinctly 
stated by Mr. Deacon, v. 2, p» 1377, and by Mr. Archbold, Pr. Q. S. 81, citing 1 Hale, 616, 
that this presumption may be rebutted by evidence to the contrary. And yet in case of its 
Wing proved that the wife was the active party in receiving stolen goods in her husband^s 
presence, she has been held not to be chargeable with the offence. ( Draper *s C. Ry. & M« 
234, cited 2 Deac. 178-9 ; Archer's C, cited Archb. Pr. Q. S. 80, which is a direct contra- 
diction of the above doctrine ; and see also Squire's C. 1 Russ. 16, 7th Ed., cited 2 Deac. 
1378, which wza the case of an apprentice being starved to death by the husband and wife.) 
By the English law, this presumption, though confined to felonies, has a very wide applica- 
tioD, since the catalogue of felonies is, in England, much extended by statutes. It is implied 
in the English law, mough no rule is emphatically laid down to that effect, that the presump- 
tion is applicable to misdemeanors committed by the wife in presence of her husband. Thus 
Mr. Deacon, v. 2, p. 1378, says : ** In inferior misdemeanors there is another exception to the 
irresponsibility of the wife, for she may be indicted and punished with her husband for keep- 
ing a brothel, this being considered to be an offence touching the domestic economy and gov- 
erameDt of the house, in which the wife has necessarily a principal share." This distinctly 
toiplies that the presumption extends to misdemeanors. But there are some other misdemea- 
■OTS to which the exception seems to apply more obviously than to that of keeping a brothel. 
lliese exceptions are the ground of that part of the second suhnsection that admits of the pre- 
sumption Ming precluded by the nature of the offence. In case of perjury by the wife, 
tfaoogh the husbaind might be present at the time of her testifying, the presumption of coercion 
Wy him would ordinarily be absurd. The presumption of coercion by the husband is also lim- 
ited in the text to offences by the wife, in which *^ the htLsband is concerned y^^ for otherwise 
the law would make the husband guilty of a crime committed by the wife, though he should 
endeavor to prevent her Oom conmiitting it. This limitation of the presumption is not known 
to be stated m the books of the common law ; but it can hardly be supposed that it is not part 
of that law, though the language in which the presumption is usually stated in the books 
exdodes such limitation. 
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• All who take part in the commission of a crime, or, being pres^ 
, aid, assist, abet, incite, countenance or encourage others in tbe 
mission thereof, are principals therein. 

L Any person who, not himself being present at the commission 
i crime, abets another in the commission tliereof, or procures, 
nsels, incites, commands or hires another to commit the same, 
ich such other thereupon commits, is an accessary before the faot 
be commission of such crime.(a) 

(. The merely not forbidding or interposing to prevent a crime, 
9 not make one an accessary before the fact to the commission 
reof.(6) 

L The mere concealing the intention of another to t»mmit a 

) 1 Rmle, 615 ; I Deac. 11. The phrwe ** aoceiaary before tbe fact," as need in tte 
mm lav, m applied only in case of (eloniea ; in misdenteanora, there ia noC any aoeh i 



.alltlMpartjeaeonccnied, directly or indirectly, in the commission of a misdeaieaaor.beiiif 
apab IS the first decrree. (1 Deac. 13, <who cites 4 Hi. Com. 36; lHale,613; 9 Leaeh. 
I. a.) The word cnme ia used in ihia section in the definition of an accessary, instead of 
vsid/dlMy. beesuse the letter word, mb defined end ssed in ete iy other pert of this code, 
» restrvted in its signification to be used with safety in this plsce in the ssme sense, sm 
4ttmt4 mexpediaot to use it here in a dtflferent sense from that (pvon to it m other parii 
seode 

) t Hawk e. 99, s. 16, 7th Ed. Hswkins ssys,>— words, that amount only to a bare 
■■on, will not make an a cc essary. But this, it is supposed, will depend upon the rala- 
md ivIatiTe position in which the partiea stand, and the other circumstances ef the ernae. 
Mob 9. wami, 3 Moor. 917 



2 PARTIES TO A CRIME. 

crime, does not make one an accessary before the fact to the com- 
inissi(» thereof.(c) 

5. Every person who is aiding to the commission of a crime, or is 
accessary before the fact thereto, is guilty of such crime, and subject 
to punishment therefor in the same manner and to the same effect 
as if he had been present at the commission thereof and actually 
taken part therein.^ 

> Rer. Stat. c. 133, s. 1. 

(c) 1 Hate, 616 ; 3 Hawk. c. S9, a. 3, 7th Ed. ; 1 Deac. 11. All who aid, abet, eoansel 
or procure an assault, are principals, whether present at or absent from the commission of tho 
same. (Avery o. Bulkley, 1 Boot, 275 ; Sikes v. Johnson, 16 Mass. R. 389 ; Stat 7 4& 8 6. 
4,0.30,8.25.) 
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Treason against this commonwealth is the levying of war 
nst the same, or the adhering to the enemies thereof, giving 
1 aid and comfort,' the same being done by a person owing al- 
mce to this commonwealth.(a) 

AIle£;iance is the obedience and fidelity due to the state from 
e under its protection.^ 

. Every person who is liorn a citizen of the state owes allegiance 
eto, until he shall, in good faith, have become a citizen or subject 

> Rev Slat c. 124, si. '1 East, P.C. 49 ; 4 Bl. Com. 74. 



Ooly peraona owing allegiance can be guilty of traaaoA. (1 Bl. Con. 166 ; 4 id. 76 ^ 
. 11; lEttt, P.C. 49.) 



2 



TREASON. 



of some other state or government, not at the time at war with thb 
state or the United States, without any intention of returning to 
reside in this state.(6) 

4. A child born without the limits of this state, whose father is at 
the time a citizen of this state, is a citizen thereof.^ 

6. A citizen of any other of the United States or of any territory 
or district of the United States, whether he was such by birth or 
became such by naturalization, who resides and becomes domiciled 
in this state, is a citizen of this state.^ 

6. Any person who removed from Massachusetts prior to the 
fourth of July, seventeen hundred and seventy-six, and continued to 
adhere to the king of Great Britain until the ratification of the treaty 
of peace between Great Britain and the United States, on the third 
of September, seventeen hundred and eighty-three, was not, upon 
the ratification of such treaty, a citizen of this state, and did not 
thereupon owe allegiance thercto.(c) 

?• An alien, whether his native country be at war or at peace 
with this state or the United States, owes allegiance to this state 
during his residence therein, and, during such residence, is capable 
of committing treason against this state.^ 

As where an alien, resident in the state, is a subject or citizen of the 
enemy country, and gives aid to his fellow countrymen in prose- 
cuting a war against this state/ 

8. Ambassadors and other public agents of foreign states, whether 
at war or peace with the United States, and their alien secretaries, 



» Vattel, b. 1, c. 19, a. 215, 216, 217. 
» Const, of U. S. a. 4, s. 2 ; 3 Story's Com. on 
the Const. 564, 673. 



» 1 East, P. C. 52 ; Fosl. 183 ; 1 Hale, Hist. 

P. C. 59, 92 ; 1 Hawk. c. 17, s. 5, 7lh Ed. 
* 1 East, P. C. 53, 81 ■ Fost. 185. 



(b) Hein. Jus. Nat. & Gent. L. 2, c. 10, s. 232, Stat, of Virginia, Dec. 23, 1792, cited 
3 Dall. 136, n. ; Talbot r. Jansen, 3 Dall. 133 ; Dirr. Lib. 50, tit. 1, 31 ; Grot. Do Jur. B. 
& P., L. 2, c. 5, 8. 24 ; Vattel, B. 1, c. 19, s. 218, 223. The above section admits the right 
of expatriation or renouncing allegiance by a bonajfide change of domicil. This is the general 
doctrine in the United States. The doctrine of the common law is, that no one can expatriate 
himself, — that is, divest himself of the obligations of natural allegiance. (Gabb. C. L. 861.) 

(c) 2 Mass. R. 236, 244, & 179, n. ; 2 Pick. R. 394, n. ; 1 H. Bl. 123 ; 2 Kent's Com. 
2d Ed 41,59; 2Cr.R.64,280 ; 4 Cr. 209 ; 3 Dall. 224 ; see contra, 9 M. R. 454 ; Stewart's 
Vice Adm. R. 186 ; 1 Dall. 53. If any one bom within the limits of the state before July 4, 
1776, and absent during the war of independence, returned to reside here before the treaty of 
Sept. 3, 1783, he was a citizen of the state. See authorities above cited. 
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serrantSi memben of their families and persons attached to them in 
their public function, do not owe allegiance to this state, though 
resident therein, and are not capable of committing treason against 
the state.' 

9. An alien enemy acting in open hostility against this state, 
though within its limits, is not thereby guilty of treason against this 
state.' 



10. Levying war against the state includes not only raising or 
causing war, but also maintaining or continuing a war.' 

11. To constitute a levying of war, in respect to treason, it ifl 
requisite that the persons concerned therein should be parties to some 
overt act in or towards procuring, preparing or using force, or putting 
tbemaelves or others in a condition or in readiness to use force, either 
by being present at such overt act, or by promoting, aiding in, or 
being otherwise accessary before the fact to the same.(<i) 

As by persons putting themseWes in a warlike array, whether with 

the usual military weapons and ensigns, or with axes, clubs, or 

such other weapons as may come to hand* 
Or assembling with intent to put themselves in warlike array.* 
Or fortifying a place,* or holding a fortress against the legal authority 

of the state/ 
Or delivering up a fortress to enemies or rebels.* 
Or enlisting soldiers, or assembling soldiers in a warlike manner* 
Or joining traitors ;*^ or supplying traitors with arms, ammunition, 

money, stores, or necessaries of any kind ;" or giving aid to trai- 



tors." 

MEtii, p. C. 53; 1 Krat*f Com. 38, 182, dd 
Ed. ; 3 Slory't Com. on the Const. 519. 

*1 Bale, 96, 100; Fast. 187; lEast, P. C. 53; 
1 Eai. Com. 38, 182, 2d Ed. ; 3 Story's Com. 
■I tkc Coast. 510. 

*1EmI,P.C.67; lHa)e,131; Pott. 208,219; 
tSwr*! Thai. 409; Slait. 10; 1 Hale, 149, 
US: 1 Hawk. c. 17, t. 23, 24, 25, 7th Ed.; 

r<M.2oe. 

•Ffl*. 208; Gabb. 869. 870; 4 Cranch, R. 
476 ; 2 B«rr*s Trial, 407, 406 ; Vaughan's C. 



13 How. St. Tr. 486. 

• 4 Cranch, R. 476, 478: 2 Borr-i Trial, 407, 
408 ; Vaaghan's C. 13 Hov. St. Tr. 486. 

• Gabb. Cr. L. 869. 

' 3 Inst. 10 , 1 Hale, 146 ; FoM. 219. 

• 1 East, P. C. 69 ; Post. 219. 

• 1 Hale, 152 ; Post. 218. 
•• 1 East, P. C. 70. 

" 18 How. St.Tr. 425; Pott. 28, 217; GOb. 

872; 1 East, P. C. 72 
» 2 Burr's Tnal, 428 ; Fotx, 350 ; 1 Hale, 139. 



(^1 



, P. C. 100 ; Fast. 342. The word ovtrt ia retained, aa it ia in this coroeetioa 
«Bd«ratood to apply to an aet aa distinffiiiahed from a iB«re iatant or i 
k any wofid or phraM that oo«Ul ha aiOwtttatod. 
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The mere refusing assistance against rebels or enemies is not, of it- 
self, treason.' 

A mere intent or mere consultation, without any overt act being 
done, or without any connection with or reference to an overt act, 
which is thereupon done, is not a levying of war.' 

Words merely spoken are not, in themselves, an overt act of treason, 
though they may be evidence that the speaker is a party to such 
act, or of the intent with which such an act is done.' 

12. In order to constitute the levying of war against the state, the 
force must be employed or intended to be employed in contravention 
of the laws, or in opposition to the authority of the state, with an 
intent or for an object affecting the government in some of its 
branches or departments generally, or affecting the enactment, 
repeal or enforcement of laws in general, or of some general law ,' 
or affecting the people, or the public tranquillity generally ; in distinc^ 
tion from some special intent or object, affecting individual magis- 
trates, particular persons, or a particular district. 

As the attempting, by force, to prevent altogether and generally the 
execution of a general law, in the observation of which the people 
generally have an interest, in distinction from a special law, and 
a law in the observance of which only particular persons or a par- 
ticular district have any interest, direct or indirect; and in dis- 
tinction from an attempt to prevent the execution of a law in a 
particular instance, or by particular magistrates or persons.* 

Or attempting, by force and intimidation, to compel the legislature 
to pass or repeal a law.(c) 

Or attempting to usurp the powers of government, executive, legis- 
lative or judicial* 

Or, with any treasonable intent or object, forcibly attacking or for- 
cibly resisting the military force of the state, lawfully assembled, 
and performing actual, public military service, under lawful au- 
thority and command.* 



» 1 Hawk. c. 6, p. 65, 8th Ed. ; 1 East, P. C. 
80 ; Oabb. 878. 

• 1 Hale, 152 ; Post. 218; Gabb. C. L. 870. 

» Cro. Car. 332 ; 1 Hale, 116 ; Post. 202 ; Gabb. 
Or. L. 892, H93 ; 1 East, P. C. 120. 

* 2 Burr's Trial, 413 ; 4 Cranch, R. 480 ; Pries's 

Trial, 14 ; 1 Hale, 149 ; 1 Hawk. c. 17, s. 25, 



7th Ed. ; Post. 210 ; 1 East, P. C. 67, 75 ; 

1 Wilson's Lee. on Law, 103 ; Chase's Trial; 

by Evans, A pp. 8, 18, 44 ; Gabb. C. L. 869. 
» 20 St. Tr. 651 j East, P. C. 98. 
• 1 Hale, 146 ; Post. 219 ; 1 East, P. C. 66 ; 

Gabb. C. L. 869. 



{e) Lord George Gordon's C. Doug. 592. The case is that of an attempt to compel the 
parliament to repeal a law ; but an attempt to compel the enactment of a law is evidently of 
prtoiMly the tame character. (81 How. St. Tr. 486.) 
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Or to attempting to alter the constitution ;' or to reform some allied 
general grievance;' or to open all prisons and set at large the 
prisoners.* 

The making of a writing which is not published or communi- 
cated to others, or attempted to be so, is not, of itself, an act of 
treason. (/) 

Nor is an act treasonable merely by reason of its being incidentally 
auxiliary to the levying of war by others, where the person doing 
the same has no such intent, and no knowledge that the act can 
have snch tendency, or that war is to be so levied ; as in case of 
a rising in one district, not traitorous in itself, and a concurrent 
rising in another district, not known to or expected by those con* 
cemed in the former.* 

Nor is the use of force, in a merely private quarrel, an overt act of 
levying war, though a great number of persons may be engaged 
on either side.* 

Nor is the delivering up of a fortress to rebels or enemies through 
cowardice.* 

Nor is a person who, through compulsion, joins with or assists those 
traitorously levying war against the state, guilty of treason, unless 
he remains or acts with, or assists them, after ihc compulsion has 
ceased, or when he can escape.^ 

Nor is a person so guilty, who joins or remains with or assists trai- 
tors, through fear for his life ; but if lie so joins, remains with or 
assists them through fear of having property destroyed, or of other 
injury not endangering life, he is guilty of treason." 

Nor is it treason to attempt by force to break up a particular 
market,* or to remove a local nuisance,'^ or to release particular 
prisoners,*' or to resist a local act,** where such attempt is not 
connected with, and intended to further or promote some treason- 
able object or intent aforesaid. 



•l Bftle, 152; Font. 211 ; 1 East, P. C. 77 ; 

Otbb. C. L. 873. 
*lRAk. 152; Port. 211; 1 East, P. C. 72 ; 

G«b6. C. L. 873. 
M Hale, 152; Fott. 211; 1 East, P. C. 72 ; 

Gabb C. L. P73. 
* 1 Eaac P. C. 97. 102 ; Kel. 19 ; and m« Gabb. j 24. 7th Ed 

C L. 254, 255, 886. 887. | • I Halo, 133 ; 1 East. P. C. 75. 



I Halo, 49, 56, 139; Po*t. 216. 217. 
MS How. St. Tr. 391; Post. 13 ; lEast, P.C. 

71; Gabb. Cr. L. 872. 
• 1 East. P. C. 71 ; Post. 13. 217; U. S r. 

John Hod|;«<i, C. C, U. S., Dist. of MaryUmd, 

1815, 2 Wheel. Cr. C. 477 ; Ha«k. c. 17, t. 



'Eafli.PC.67; 1 Hale, 135; 4 Bl. Com. 82 ; 

Ctbb C. L. S70. 
• I Cast, P. C. &J ; Poit. 219 ; Gabb. C. L. f^70 ; 



•• 1 Hale, 133; lEa»t,P.C.75; Gabb. CL. 875 
>» 1 Hale. 133 ; 1 Eaat, P. C. 75 ; Gabb. C. L. 875. 
•• 1 Hale. 133 ; 1 Eaat. P. C.75 ; Gabb. C. L. 875 



(/) Th« ao makiDg of a writing was held to be an open art of treason in the ease of Alfrer- 
wa SiiMy, • How. St. Tr. 817. Sea FoM. 198 ; 4 Bl. Com. 80 ; 9 How. St. Tr. 609 ; 
Cm Cv. 195,319; 1 Hale, 116. 
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13. War may be levied, in respect to treason, either within or 
without the state.(g) 

14. An enemy, in respect to the commission of treason by giving 
aid or comfort to an enemy, is one who, not owing allegiance to this 
state, is in open hostility thereto.^ 

15. it is not necessary, in order to constitute a war with the 
commonwealth, that war should have been formally declared by 
either of the parties thereto. It is sufficient for that purpose that a 
state of hostility exists in fact ; in which case those carrying on the 
same against the commonwealth are enemies.^ 

16. As long as no declaration of war is made, or act of hostility 
is done, between this state and any other state or country, they arc 
considered to be at peace, though no treaty may have been made, or 
negotiation may have taken place, between the United States or this 
state and any such other state or country.^ 

17. Voluntary adventurers not owing allegiance to this state, and 
making war against the same without the authority or sanction of 
any government, are enemies.'* 

18. Adhering to an enemy of the state, giving him aid and 
comfort, must, in order to constitute the same treason, be manifested 
by some overt act, done with the intent so to adhere, giving aid and 
comfort. 

As by joining the enemy.* 

Discharging or delivering up prisoners taken from him.* 

Raising men for him.^ 

Holding a fortress against the state in order to assist the enemy.* 



» 3 Inst. 11 ; 1 Hale, 163 ; Fost. 219 ; 1 East, 

F. C. 77. 
«1 Hale. 164; Fost. 219; Trial of Wm. S. 

Smith, p. 84, 85 ; 1 East, P. C. 77. 
M Hale, 150; Dig. 49, 15,5. 



* Fost. 219. 

» East, P. C. 78. 

« U. S. V. John Hodges, 2 Wheel. Grim. Gas. 477. 

T 1 East, P. C. 78. 

8 3 Inst. 10 ; 1 Hale, 146 ; Fost. 219. 



{g) The Rev. Stat. c. 124, s. 1, and the act of treasons, St. 1777, do not make any dis- 
tinction as to the treason beincr committed within or without the limits of the state, nor does 
there seem to be any ground for limiting the crime to acts done within the state, though, by 
the Stat. 25 Edw. 3, St. 5, c. 3, treason by levying war is limited to levying war ioitJUn the 
realm. (Gabb. C. L. 886.) 
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Furnishing him with money, arms, mmiitions of war, prorisions or 
necessaries,' 

Destroying or wasting the stores of the state in order to assist the 
enemy.* 

Sending the enemy plans, or communicating intelligence in order to 
assist or encourage him in carrying on hostility or making de- 
fence; though the same may not reach him or avail him.' 

Making war, or doing a hostile act against an ally of this state in 
carrying on a war, is adhering to and aiding the enemy/ 

So is surrendering a fortress to the enemy.* 

Bui an act done under compulsion, or through fear of the loss of life, 
or through cowardice, is not a treasonable adhering to the enemy. 

19. A citizen of this state, merely remaining in the enemy coun- 
try for the purposes of residence or private business, after the break- 
mg oat of a war between such country and this state, is not thereby 
ginltj of treason.(A) 

90. An accessary before the fact to treason is guilty of treason 
nd b subject to prosecution, trial, and punishment therefor, though 
die principals more directly concerned have not been convicted, or 
ire not amenable to just]ce.(t) 

21. No person b subject to be convicted of treason but by the 
testimooj of two or more lawful witnesses to the same overt act of 
whereof he stands charged, unless he shall, in open court, 
iuch treaaon.(y) 



'3Iui. 11; 1 Hate, 164; Post. 22, 219 ; 18 

Bow Sc. Tr. 125. 
M Eatt, P. C. 66. 
' 1 Eui. P. C. 79 i Foft. 197, 217 ; Vsaghan's 

C 13 How. St. Tr. 4S6 ; Lord Preston's C. 

12 How Si. Tr. 409 ; Dr. Hensey's C. 1 Barr. 



R. 616 ; Stone's C. 6 T. R. 527 ; «n»fjf*» C. 

14 How. St. Tr. 1371 ; 25 How. St. Tr. 1155. 
« 1 EnM, P. C. 79; Fo!*t. 220, Viujfhan's C 

13 How. St. Tr. 486. 
•Post. 219; Stephens, 35. 



(I) Gttbb. 878 ; 1 Hate. 165 ; 1 East, P. C. 81. This doctrine is the more especially ap> 
N^aUe to the case of a citixen of this state remaining abroad af\er the breaking out of a war, 
■sec o«r citjseos are permitted bona Juie to exoathate themseWes. Hut doubtless no ritiaen 
oa expatriate himself merely for the purpose or joining the enemy. 

(0 Th« Refised Statutes, c. 133, s 1, establish the ahoTo rule as to the punishment of an 
aeBBsnry, though the principal may not have been convictiHl. The pnnci|»al may bo t»ut of 
ibreswrtry, and so not amenable to justice. The rule of the common law was otherwise, 
(Gahb. C. L. SH9 ;) and the accessary was not sub)t>ct to he ronvicti^d until the principal was 
^mmtamd. As to an acneasary before the fact to treason b<>ing guiltv as pniiciiial, tee 9 
ivr's Tfttl, 44M, 48S ; FoM. 350 ; 1 Hale, 439 ; 1 Hurr a Trial, 534 ; cites 4 Tucker's Bl. 
Cm. 44. m. (s). 

O) B«v. 9m, e. 194, a. 4. By Slat. 7 W. 3, c. 3, Gabb. C. L. 897. two overt acta of tht 
«■• wfttim of ttMMo, Mch prored by one lawful witneas, ar« adBciMit. \nd aaa Fod- 
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22. Whoever shall commit the crime of treason against this com- 
monwealth, shall suffer the punishment of death for the same.^ 

23. If any person, who shall have knowledge of the commissioD 
of the crime of treason against this commonwealth, shall conceal the 
same, and shall not, as soon as may be, disclose and make known 
such treason to the governor thereof, or to one of the justices of the 
supreme court, or of the court of common pleas, he shall be adjudged 
guilty of the offence of misprision of treason, and shall be punished 
by fine not exceeding one thousand dollars, or by imprisonment io 
the state prison not more than five years, or in the county jail not 
more than two jeaTs,\k) 

» Rev. Stat. c. 124, 8. 2. • Ecr. Stat. c. 124, s. 3. 

S37; 1 East, P. C. 129; Layer's C. 16 How. St Tr. 03; 7 How. St. Tr. 643; GWbb. 
C.L. 901,902. 

(k) Sedition. All the offences included under sedition in the books of the common law, 
and which would be crimes in this state, are supposed to be included under Riots, Coospin- 
cies. Obstructing the Course of Justice, Instigation to Crime, and other titles. Many of the 
offences coming under the title Sedition, in BIngland, are supposed not to be ofieneee in thit 
state. ** Sedition,*' says Mr. Deacon, v. 2, p. 1168, " includes all offences of like tendency 
with treason, but without any such direct intent or overt act of the party, formed or ezecutedt 
as to bring it within the more serious offence. All contempts against the long or his gOTemment, 
and riotous assemblies for political purposes, may be ranked under the head of sedition. All 
contemptuous, indecent or malicious obsenrations upon the king or his government, whether by 
writing, speaking, or by tokens, calculated to lessen him in the esteem of his subjects, or to 
weaken his government, or to raise jealousies of him amongst the people, will fall under the 
notion of sedition, as well as all direct or indirect acts or threats tending to overcome his 
measures or disturb the course of his government, not amounting to overt acts of treason. 
All these attempts are highly criminal at conmion law." He cites 4 Bl. Com. 147 ; 1 Hawk, 
c. 65, s. 6, 8th Ed. ; 1 £ast, P. C. 76. The trials for sedition in the EInglish courts usually 
arise on statutes. 
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51. Homicide to prevent escape. 

52. Homicide to prevent crime. 

53. Homicide in executing a process or judgment. 

54. Interposing to prevent crime. 

55. Homicide through mistake of authority. 

56. Where the limits of the justification are exceeded. 

57. Homicide on provocation. 

58. Homicide in sudden passion. 

59. Where the provocation is induced by the fault of the party killing. 

60. Where the passion has had time to cool. 

61. 62. Where the party killing seeks the contest. 

63. The question of extenuation by passion is for the jury. 

64. Other extenuations. 

65. Justification and extenuation are determined in reference to the apparent facts. 

66. Whether due warning was given is to be considered. 

67. Degree of the crime to be found by the jury. 

68. Under an indictment for murder the jury may find manslaughter. 

69. Punishments. 

1. Homicide is the killing of a human being. 

2. Murder is homicide done with malice aforethought, without 
authority, justification or extenuation by lavv.(a) 

(a) The plain meaning of aforethought is thought of before hand. Coke uses the word pn- 
pensed^ and defines an act done with malice prepensed to be " voluntary and of set purpose, 
though it be done upon a sudden occasion." (3 Inst 02.) That is to say, '''malice afore- 
ihoiLghV* is not confined to deliberate premeditation. 

The definition as more frequently given, is merely, that " homicide with malice afore- 
thought is murder," without adding " unlawful," or "without authority, justification or exten- 
uation by law ;" which is assuming, that, if there be such authority, justification or extenua- 
tion, this disproves and excludes malice aforethought It seems to be more satisfactory to 
express so essential a circumstance in the definition, than to leave it to implication and 
inference. In case of homicide in battle, in an execution under sentence, or in justifiable 
defence, the justification, being established, excludes all inquiry as to malice, whether of 
purpose or disposition. There is then no need of any theory of the possibility of malice in 
such case. Its existence is, in law, immaterial. 

The case of extenuated homicide, or manslaughter, is different. This involves culpability, 
and is, in some circumstances, a grave offence, ranking near to murder, being subject, by the 
present law, to the maximum punishment of twenty years imprisonment. In this case, there- 
fore, the present law supposes the existence of that degree of malice which is the common 
characteristic of crime. The distinction between it and murder, is, that tlie latter is charac- 
terized by malice aforethought, tlio former simply by malice. The distinction, then, in the 
law as it now stands and as it is proposed to be left in tliis chapter, between murder and 
manslaughter, is, tliat the former is cliaracterized by preconceived, prepensed malice of pur- 
pose or disposition. The malice accompanying manslaughter is supposed by the law to be 
merely simultaneous witli the homicide, and less in degree and intensity than in murder, and 
to be qualified by extenuation. 

For the varying definitions of murder, at different periods of the common law, see Wil- 
kins's Laws of the Anglo-Saxons, 480; Glanv. L. 14, c.3; Homers Mirror, 4(5; Dalt c. 145; 
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3. Murder committed with deliberately premeditated malice afore- 
thought ; or in the commission of, or attempt to commit any crime 

8lS2,H.3,35; Bracton, L. 3, c. 4, s. I ; Britt c.6, s. 1; Fleta, L. 1, c.30; Kelham*! Nor- 
nuiDict.*' Murder;** Co well's Diet " Murder f Blount's Law Diet "Murder f* CoweU's 
U Diet "Mulder;" 3 Inst 47; Staund. b. 1, c. 10; 1 Hale, 424-5; 1 Hawk. c. 31, s. 3; 
Vin. Abr. " Murder." a, 1 ; 2 McNally, 553 ; Foster, 25<) ; 4 Blk. Com. li>8 ; 1 East, P. C. 215 ; 
Bac. Abr." Murder," A. ; Jacob's Law Diet " Murder;" 2 Ld. Rayin. 1487 : Kelynge, 121-127 ; 
3Cliitt7,ri3; SStarkie, 513; 1 Russell, (Ed. 1831,) 421; Archbold, 818; 2 Deacon, 8U6 ; 
liMcoe,5ti2; Davis, J. 309; Davis, Cr. L. 92; C. J. Parsons's def. (Selfndge's Tr. 3,) 
Brockenboroagh, J. in 6 Randolph's Va. R. 723; ti Mass. R. 139; 7 Dane, Abr. c. 212; 
2 Haktod's R. 242 ; Piatt, J., 1 Wheeler's C. C. 274 ; Prince's Digest of Uws of Geo. 639 ; 
(1st Ed.)e22,(2d Ed.); Rev. L. of Indiana, (1831,) 180; Rev. L. of Illinois, (1633,) 133. 

It will be seen, that, for many centuries, ** murder" has been used to signify the highest 
grade of culpable homicide, and the general definitions of different authors are substantially 
tbesai 



The definition of Lord Coke, (3 Inst 47,) as modified by Mr. Justice Blackstone, (4 Com. 
198,) IS the most celebrated for its fulness and accuracy, and ban been copied by nearly all 
the subsequent writers upon the subject and adopted, with slight changes, by the courts, and 
iato the statutes of several of the United States. It is : ** Murder is where a person, of sound 
■eoioiy and discretion, unlawfully killeth any reasonable creature in being, under the king'! 
paare, with malice aforetliought expressed or implied." 

Tbe words **o/' mmnd memory and ^acniion^ are omitted in the definition, because the 
fvlts governing exemption from punishment for want of capacity, are gviMm/, applying wm 
well and in the same manner to other offences as this, and therefore belonging to an^har 
put of the code. 

Tbe words ^tn tht kiiifft peaet,** or **in the peace of the alate,^ are omitted, (as in the 
defimiion of Davis, and in the statutes of Indiana and lllinoiii,) because they are not 
obIt unnecessary, but calculated to mislead. For it may be murder to kill a person at the 
time engaged in the perpetration of a crime, or even an alien enemy, ** unless it be in the 
actual h^t and exercise of war;" (1 Hale, 4<'I3; Archbold, 3'.^;) in which case, the idea of 
murder is excluded by other parts of the definition, for tiien the killinir would not be ^* unlaw- 
fitLT or ** with mo/toe." These words are unnecessary in an indictment (3 Chitty, 75 ; 1 
East P. C. 345.) 

The words ** any human beinf^ are substituted for " any rtoMonahU mature in heing^ be- 
caose the former expression is more simple, and less liable to misapprehension ; for, in a 
popular sense, an idiot is not a reasonable creature, and yet he may as well be the subject of 
■Msrder as any other human beinjr. 

Tbe definition of niurdor in the French code is killin? with premeditation. Voluntary 
killiBf without premeditation is, by that code, murder in the second degree, and compro- 
ksftds some species of what we denominate manslaughter. That code designates homicide 
m tbe first dejrree by the term oimstinatifm, 

Tbe definitions m the text differ in some respects from those proposed in the preliminary 
leport. (I8%>.J Instead of ** unlawfully^** the qualific.ition '* without authority, excuse or ex- 
tKoation by law," is substituted, as expressing more definitely what is meant by the expret- 
aoB *" Miaar/W/jy.** 

Tbe qualification of ** express or implied," as applied to the malice requisite to murder, if 
aauned. At the time of makinj? that report, there was much discussion among the Commis- 
smners as to the meaning of the phrase "express nwlice." The specimen under the title of 
Homictde, WBB oriirtnally draflod by our lamentiMl fellow-laborer Mr. Alvord, who, at the 
tani^ of \ht» di«*usiiion on this part of the report thouirht it would not be practicable to dis- 
pose with this phrase in the definition; and in a note, (p. 4<S,j it in said that the distinction of 
cipvsf and implied malite would be seen thereal\er. But in the remainder of this title, as 
fki as prepared by him, the hcail of mnlice is not trented of, excepting as it is impliedly so, 
loder the head« of justifiable and extenuated homicide. 

la th^ same u'He Mr. Alvonl says, ** eTprea$ m'tUre means irenerally malice proved to have 
eiisted in fsct ; implied malire, such as the law pre4iim(*i«, ofton contmrk- to the fnrt" This 
4is|jnrtir»n !• gt*"**"*!. and d<M»s not dii«cri»ninitebrtwi««»n the l»r«i wiih Xhv pn»rii*ton de*irf»ble 
m rmm* of its b4*ing th*» rritmon of a diffrrence of puniMhuicnt : anl it «m» nocoi«trilv laid 
down in t>iit report witJiout the assistance of an elab<»nile nnilv^itf of the eiilin* litl«» of hom- 
icide. 

Tbe geoeril definition of murder, as above, is the same as bv the insertion of the descrip- 
toOM of **expfMt and implied," atnce Mofiof most include tbe ^iffBrent deechptioiMi tbat le* 
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punishable with death ; or committed with extreme atrocity or cru- 
elty,(6) is murder in the first degree. 

4. Murder not appearing to be in the first degree, is that in the 
second, (c) 

if express and implied malice comprehend all descriptions of malice, as it is presumed they 
do, then defining murder to be homicide committed with moZtce, is precisely equivalent to the 
definition of the same crime as being homicide committed with malice txmtn or imftitd. 

The English Commissioners retain the phrases txvrtsa and implied malice, bat do not en- 
tirely found the distinction of punishment upon tliem. They define express malice to be 
"• deliberate intention to kill or do great bodily harm." (Fourth R. p. 33, 8u 14.) 

Now the terra express does not convey any such meaning to readers in general, and con- 
veys it quite obscurely, and in fact questionably, to those of the legal profession. It seenas 
accordingly preferable to use other words less ambiguous in distinguishing the degrees of 
murder. 

The word expressed is used by Coke, (3 Inst 47,) in describing malice in r^pect to murder, 
and he defines murder to be killing with malice ^^ expressed by the party or implied by law,* 
which is plain enough, but presents a distinction or the very slightest importance in regard 
to the atrocity of the crime or degree of punishment The word express has been since sub- 
stituted for expressed, and some ambiguous, indefinite meaning has been attached to the toim 
in its new form, which is an unsafe basis of any criterion or doctrine without a definition; 
and if the term is retained, and for the purpose of retaining it a definition is eiven, as it must 
be, a meaning must be forced upon the term, which seems to be quite foreign to it, and 
which it seems to be ill adapted to express. 

(h) The degree of malice may evidently appear from the manner of perpetrating the hom- 
icide, no less than from previous deliberation. 

(c) The object in making different deffrees of murder is to make a distinction in punish- 
ment, making only the first degree punishable with death. 

Upon nothing, perhaps, does the symmetry, as well as the general perfection of a penal 
code, more essentially depend than upon preserving, on known principles, a due proportion 
between crimes and punishments ; and any code, which should neglect this obvious consid- 
eration and fail to prescribe tlie relation of one to the other, and of both to the whole, if it 
should be a " systematic code," would be so only by reason of an artificial connexion, and 
not from any natural harmony of its parts. 

If the punishment of death can be rightfully applied to any offence, it surely should be to 
that of wilful, deliberate, prenieditited murder, for tliis is tlie most fearful, as well as the 
most atrocious, of all individual crimes. But, by tlie gradually extended meaning which has 
been given by the common law to the word " 7?ia/i>e," as one of the ingredients of murder, 
it has been made to include many cases of unintentional killing, and a great variety of 
ofl^ences terminating accidentally in death, which have hardly a shade of the dark and deep 
malignity of tlie original crime, and which cannot, witliout great injustice and an entire dis- 
regard of the principles governing the wise adaptation of laws, be classed with it, as of the 
same grade, and deserving of the same punishment. 

It is, for instance, a well-established principle of the common law, tliat if one engaged in 
the perpetration of any ^^fdonyj^^ (a word of wide and somewliat doubtful interpretation in the 
common law,) shall kill another, tliough accidentally, and wlicre tlio offendor could not have 
foreseen the consequence, he is guilty of murder. " As if," says Lord Coke, (3 Inst 56,) 
" A, meaning to steal a deer in tlie park of B, by the glance of the arrow killetli a boy that 
is hidden in a bush, this is murder, although A had no intent to hurt the boy, nor knew of 
him." Or, to take a case more applicable here, from otiier authors, ( I East, P. C. y.')5 and 231 ; 
Foster, 258; 1 Hawk. c. 29, s. 11 :) "Whore A shoots at the poultry of B, and, by accident, 
kills a man; if his intent were to steal Uie poultry, which must be collected from the circum- 
stances, it will bo murder by reason of tJio felonious inlont" This principle, whicli is in 
force with us, confounds very different degrees of crimes, both as to the depravity which tliey 
indicate, and the terror which they arc calculated to spread throujLrh society. In the case 
just quoted, A has not the guilt of murder or any similar guilt in his heart, and is not before 
God or man, in itB true and original sense, a murderer. He was, to be sure, voluntarily en- 
gaged in tlie perpetration of a mean and detestable crime, but a crime vastly less tlian mur- 
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3. Suicide is not, in contemplation of law, a cognizaUe, punish- 
e Clime in respect of the party killing or attempting to kill 

; and it is accident only which has connected with it, in any degree, the reaponaibility 
the blood of a fellow creature. Undoubtedly, regard ia to be had in the punishment to 
eonmquenett of Crimea aa well aa to the moiives which prompt to them ; but thia ia only 
>, in its full extent, when the conaequences might be foreaeen and guarded againat, and 
Rifeer in aome mcaaure into the guilt of the original design ; and the principle cannot be 
ty extended, ao far aa it haa been, to mere collateral consequcncea. 
L m not propoaed to go to the length which the ** Britiah Commiaaioncre for fonning a pe- 
code for India** have, in recommending, tliat ^ when a person engaged in the coromiaaion 
m olfence, causes death by pure acci^dent, he shall auffer onlv the punishment of the 
Dce, without any addition on account of such accidental death," but it is proposed to 
k brrmdly the distinction between auch a killing, occurring incidentally in the commission 
n inferiof crime, and that by the deliberate assassin. 
lie India Commiaaioners aay, ** To punish as a murderer every man, who, while commit- 

a heinous offence, cauaes death by pure misadventure, ia a courae, which evidently adds 
nnf to the security of human life. No man can so conduct himself as to make it abso- 
ly certain, that he shall not be ao unfortunate as to cause the death of a fellow creature. 
i otmost that he can do, is to abatain from every thing which is at all likely to cause 
il. No fear of punishment can make him do more than this, and therefore to puniah a 
I wiw has done this, can add nothing to the security of human life. The only good effect, 
eh such puniahment can produce, will be U> deter people from committing any of those 
Ma% which turn into murders what are in themaelves mere accidents. It ia in fact an 
Umi to the puniahment of those offences, and it is an addition made in the very worst 
'• For example, hundreda of persona in aome great cities are in the habit of picking 
kaCa. They snow that they are guilty of a great offence. But it lias never occurred to 
amm of them, nor would it occur to any rational man, that they are guilty of an offence 
eh eodangera life. Unhappily one of those hundred attempts to take the purse of a gen- 
mtk, who has a loaded pistol in his pocket ; the thief touches the trig^r by accident ; the 
si coea off; the gentleman ia ahot dead. To treat the case of Uiis pickpocket differently 
I that of the numerous pickpockets who steal under exactly the same circunistances, with 
:t]y the same intentions, with no less risk of causing death, with no greater care to avoid 
rniir death, to send tliem to the work-house as thieves, and him to the gallows as a mur- 
ir« — appears to us an unreasonable course. If the punishment for stealing from the per- 
h€ too light, lc*t it be increased, and let the increase fall alike on all Uie offenders. Surely 
worst mnd«* of increasing the puniahment of an offence is to provide, that, besides the 
aary pantshment, every offender shall run an exceedingly small risk of being hanged, 
r maam nearly the amount of punishment can be reduced to certaintv« the better. But if 
see is to be admitted, there are better ways of admitting it It wouhf be a less capricious, 

theref«»re a more salutary courae, to provide that every fiftieth or everv hundredth thief 
cfmd by lot should be lianged, than to provide that every thief should be hnngod, who, 
ke engag e d in stealing, should meet with an imforeseen accident, such as niighl havp be- 
m the most virtuous man, while performing the most virtuous action.** (Reijort, note M. 

ae abo the remarks of Haufi, upon the provision of the revised codr of Belgium, making 
ider more or le«w aggravatod, as it should or should not be connecied with the cotmnission 
Bother crime. (Haus*s Observations. Slc. p. 202.) Also the remarks of Mr. I^avingston on 

sohjert, in tho preliminary notes to his code, (p. IR^-liT.) 

: m rm obvicHu*, that this indisrritiiinatc application of thn punishment of deatli to all 
ss ofHtner actual or itnpliod malice, is much mon* out of placn in our system tJian that of 
riaad, — for their c<mU», in its tlw'ory at least, is more sanguinary than our own. Then*, 
mdms to th#» theory of the common law, every felony involved a forfritun* of the lamhi 

ffooda of him who committed it, and was almost uniformly ptmii*hah|o nitli df^nth, witli 
sithout ih«» benefit of clergy. Kvery crime indeed which wn* ninde a "/f/onjjf** bv stat- 

sod frif which there was no ipeoinl pnnision, drew aftrr it, as of coiirwe, thi" ininii«fimenL 
»ere, th^n, the ntaliriotis purp(M«e to commit one felony was tmn*f«Tfed by the law to an- 
ff, which reunited, lliougfi iricidontallv, in the execution of nxicU porpope, little \iotetir«» 
I docK* to their system. But here, where a felony has no mirh nece»«'<nry roni»equenr«»<,^ — 
T»» it« cmninianinn inv<»l\e« no forleiture, and is in a few itvttnnce!* only puninh'Ml nitli 
th, the dtsreganJ of the degre<», in the malicnitv of the actual p«rpi>«», » at war tiith tnif 
cfaJ pnncipUai of punishment. The common law of Kii^land, in this res|«ct, is ada|itod 
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himself. In respect to others aiding and abetting, or acxomphces, 
accessaries or instigators, it is culpable homicide.^(d) 

» Fourth Rep. Eng. Comm'rs, p. 34, a. 18. 

to a system wholly unlike our own, and is not ** suitahle to our circumstances, and the gen- 
oral spirit of our institutions." 

It is another familiar principle of the conmion law, that every killing shall be presumed to 
bo with malice, and therefore murder, unless the contrary appear ; and although manslaughter 
is defined to be "the killing of another unlawfully and in tne fury of one's mind," yet it has 
been oflen decided that passion is not sufficient to reduce the killing to this grade of crime, 
if the provocation which excited it were by words only, and not by any actual bodily vio- 
lence. The law has here its indulgencies for pain of the body, but none for pain of the 
mind. And yet who does not know, that the provocation may be as great, as aiidequate to 
induce, at the moment, a dangerous blow, in the one case as the other ? Upon some tempe^ 
anicnts, indeed, and those sometimes possessed by men not of the most debased nature, the 
ofiect might be even stronger and more irritating in the first case than in the last ; and yet 
the law allows no mitigation, no apology for a human infirmity, which is wrought upon by 
derision or insult of word or gesture, however provoking; and thus, where there la only the 
moral guilt of manslaughter, the offender pays the penalty of legal murder with his life. 

Such cases are not unfrequent. In a case before the Supreme Judicial Court, Hampden, 
Sept T. 1837, the defendant was tried on an indictment for the murder of Jones. It ap- 
peared that he was sitting by the fire in company with several others, when the deceased 
entered the room, and addressed him in language of the most cruelly insulting and irritating 
character, which he withstood for a while witli a remonstrance ; when, upon its being re- 
peated in a new and still more aggravated form, in a phrensy of passion produced by it, he 
seized the tongs which were by his side, and struck the deceased a blow, which caused his 
death. Here there was clearly no intention to kill, and no settled malignant purpose what- 
ever. The offence was committed in the sudden heat of passion, — " the fury of the mind,**— 
produced by a provocation, as adequate to excite it as any bodily injury ; and fell far short of 
the deep guiltiness of the deliberate assassin. An undoubted case of murder as it was, un- 
der our lows, one jury would not agree to a verdict of conviction, but the si-cond rendered a 
verdict of guilty, and sentence of death was pronounced upon the prisoner; but jury, and 
court, and prosecuting officer, joined in recommending hira to the mercy of the e.\ecutive, 
anil his punishment was commuted. But the laws themselves ought to make these natural 
distinctions, nnd not leave the criminal code so tliat it shall require the executive prerogative, 
given for widely different purposes, to soften and harmonize its features. 

A criminal code which sends such a man to the gallows, while it only condemns to impris- 
onment him who knowingly swears away his neighbor's life, and lias the double guilt of wil- 
ful porjiiry and deliberate murder upon his soul, cannot commend itself to that universal love 
of justice which is the best support of law. 

it is accordinirly proposed, that there be established two degrees of murder; the one, pun- 
ishable with death, including all cases of wilful and premeditated killing, (indicated in our 
law by the words '^express malice aforethought,") and those cases also wliere the killing 
occurs in the perpetration of a crime, itself punishable capitally, and where, therefore, tlie 
intent may pn^perly be transferred to the act; — tlie other, punishable with imprisonment for 
life or a term of years. 

'Piiis |)rop()sition is not a new one, as such degrees, with nearly the same limits, are now 
estiihliNhed in several of the United States, as well as more or less extensively in nearly 
ov»MV foreijju country on the globe. 

Tlie stiitiite of New Hampshire, (Act, Jan. 13, 1837,) provides that "all murder hereafter 
eoiinnitlrd by poison, starving, torture or other premeditated and deliberate killing, [these 
terms are e(|uivalent to killiuir with ^express malice,^] or which shall be committed in the per- 
petration or atteuijJt to perpetrate rape, robbcrj' or burglary, may be murder of the first de- 
^rifc; and nil other murder shall be murder of the second degree," and provides the pun- 
iHlniH-ut t>r drith lor the tirst, and imprisonment for the last. 

The laws ot' s»»verul other states are njion this point similar to those of New Hampshire, 
HH in I'ennsvlvMiiii, (Art, March !>th, 1HI4 ;) Marvland, (Act, 180<), c. 138. s. 3:) Vircrinia, 
(Act. March il, I^^ID, 1 llev. (^>de, c.WO, s. 2 :) Ohio, (Act, Feb. *^(), 18'24, 22 vol. of Laws, 
i:»H;) and Missouri. (Rev. StJ.t. of IKV), p. l()7-8.) 

I( ouL'ht als»> to b«» stated, that such was the law of Rhode Island from 1798 to 1814, when 
i!»e doctrine of the common law was restored by legislation. 

Tlie provisions in Uie laws of these different states are somewhat variant, though in all 
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6. Justifiable homicide is that authorized or excused by law.(€) 

7. Homicide by misadventure is that which is merely accidental, 
and is involuntary on the part of the person doing the same, and 
done or caused without any illegal or malicious intent, and without 
any illegal, malicious or culpably negligent, violent or rash act on 
the part of the person doing or causing the same.^ 

> 4th Bep. Eng. Commrs. p. 42, a. 69. 

foonded upon the same genera] principle. In Ohio, for instance, the first degree is similar to 
that in New Hampshire ; the second, punishable by imprisonment for life, is *^ where any one 
porpooely, but without deliberate and premeditated malice, kills another,** while all other 
cases of killing, with " implied malice," are reduced to the grade of manslaughter. 

In other states, of which New York is an eminent instance, much has been done by alter- 
itioos in the statute law, giving a more limited effect to the definition of murder, or reducing 
to the class of misdemeanors what were felonies at the common law, (so as to exclude the 
idea cf malice in the case of killing accidentally in the commission of simple larceny, for 
instance,) to restrain within reasonable limits this wide extended implication of malice, and 
to ponish as manslaughter only, what the common law denominates and punishes as murder. 
(2 Kev. Stat of N. Y. p. iv. c. 1, s. 4, 5, 9, and Amendment, 3 R. S. App. 158, s. 58.) See also 
remarks of Chanc. Walworth, as to the object of these provisions, (Enoch's C. 13 Wend. 175.) 

The CommissionerB have examined with great core the codes and treatises upon the crim- 
inal law of foreign countries, and believe that they can state confidently that in no civilized 
commonity, (excepting such as derive their institutions of punishment from the common law 
of England,) even where their codes are the most sanguinary, is there provided the punish- 
ment of death for any other killing than that which is wilful and premeditated. Most of 
these, indeed, have many degrees of culpable homicide, less than murder, according to the 
circumstances, as has also Mr. Livingston in his code. 

{d) Suicide is reckoned murder at the common law, as indicated by the term self-murder. 
(1 Hale, P. C. 411, 431 ; 1 East, P. C. 219, 229 ; Fourth Rep. Eng. Comm'rs, p. 42, a. 72, 73 ; 
DysoD*s C. R. & R. Cr. Cases, 523.) 

The above section does not purport that suicide is not morally culpable, but merely that it 
is not a crime of which tlie law takes note as such, in respect to the party killing nimself. 
This b supposed to be the present law of this state. 

(e) There does not appear to be any practical advantage in making a legal discrimination 
between jtutifiabU homicide and excusable homicide. In England there has been a material 
distinction between the two, and many cases of the killing of a human being by misadven- 
ture, or in self-defence, were of the latter class. The term ^ eaxusable homxctdt^ imported 
•ome fault, but of a nature so trifling that the law did not stamp it with the ^ilt of felony. 
In theory, it was punished with a forfeiture of goods, but in early times the jury finding the 
&ct raeciall^, a general pardon was always granted, under the statute of Gloucester, (6 EkI. 
I, c. 9,) which saved the forfeiture. Afterwards, the judges permitted a general verdict of 
"not guilty** to be rendered, though for some time, it would seem, witliout any authority of 
law. The Stat 9 Geo. 4, c. 31, s. 10, put an end to the theory, and sanctioned the practice 
of acquittal, by enacting, that " no punishment or forfeiture shall be incurred by any person, 
who shall kill another by misfortune or in his own defence, or in any other manner, without 
frloo^;" but the old terms, though they import no legal distinction, are still preserved in the 
English books for convenience. With us, where the doctrine of forfeiture never took root, 
and is prohibited by the constitution, there was never any punishment for excusable homi- 
cide, nor other diflTerence as to the legal effect between that and justifiable homicide ; but if a 
case belonged to either class, the defendant was entitled to a general acquittal. See upon 
this subject, 3 Inst 55 ; 4 Blk. Com. 188 ; 1 Hawk. c. 28, s. 1 & 23 ; c. 29, s. 25 ; 1 East, 
P. a 220; Foster, 282-8; I Russ. 538-552 ; Roecoe,4(>4; Parker, J., Selfridge's Trial, 159. 
Both terms are used in the course of the chapter, because the one is sometimes more appro- 
priate than the other, re^jfard being had to the natural and customary import of the words, and 
Dot to mark any discrimination as to legal consequences. 
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8. Extenuated homicide or manslaughter is homicide by crime or 
fault imputable to the person killing, or causing or occasioning the 
killing ; and not by misadventure or justifiable by law, and not be- 
ing suicide or murder. (/) 

9. Incidental homicide is homicide done unintentionally, and di- 
rectly occasioned by, and the direct consequence of an act, done 
with another intent than that of doing the homicide which is 
done.(^) 

10. Incidental homicide in the commission of or attempting to 
commit, or aiding in the commission of or attempt to commit, with 
malice aforethought, any crime punishable with death, is murder : so 
also is incidental homicide, in doing or attempting, or aiding in 
doing or attempting, with malice aforethought, any unlawful act, 
whereby the destruction or loss of the life, or the destruction, loss, 
maiming or disabling of a limb, member or bodily organ of another, 
or the causing of personal deformity or permanent physical injury, 
is obviously and imminently endangered.(A) 

11. Incidental homicide done in doing or attempting to do, or 
aiding in doing or attempting to do, any unlawful act otherwise than 

(/) MfiMlaufrfUcr is tlic term most frequently used in common law jurispnidence. ExUn- 
untfff homicide Kcoma to be preferable, as it directly and more plainly conveys the intended 
in<Minin«,'. 

(/r) liKMdental homicide is criminal or excusable according to the act to which it is inci- 
diMitul. 

{h) Where liomicide is committed in pursuance of an intent to commit another crime sub- 
jo<:t to lik<! jMuuHhrncnt, it is, accordinjr to the jirinciples of tlie common law, murder; and 
by timt law f«»Kmy in, in rrcneral, punishable capitally. 

TIh' jihrnso " nutlice aforethought" is applicable to an intent to commit another crime than 
nnirdor, and it is ordinarily in reference to such intent, that the question of tlie existence of 
Hucli Minlice ordinarily nrisos, 

Mr. Kiist, I*. C. c. 5, s. .'U, statinor the common law, says, "If the act on which death en- 
mn'H b(; malum in fff, it will be murder or manslaughter according to tlie circumstances. If 
d«)U(> in i>rr)HO(Mition of a felonious intent, however the death ensued against the intent of the 
party, it will be murder; but if tlie intent went no further than to commit a bare trespass, it 
will be manslaughter: aH where one shoots at poultry, and, by accident, kills a man. A, 
whijjfl till* horse whereon B is riding, whereupon the horse springs out and runs over a child 
and kills it: this iu manslaughter in A, but misadventure in B." Here it is to be observed 
tliat Mr. East puts the distinction of murder or manslaughter upon the intent to do an act 
malum in 5C, or not; though, when he proceeds to illustrate tlie doctrine, he instances a case 
of /f/om/. The phrase 7/ia/um in «, is deemed not to be sufficiently definite to be the crite- 
rion in this case. 

In the case last provided for in the above definition, the criterion of murder or not turns 
upon the fact of malice, in conformity to the common law. (East, P. C. 257.) 
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as specified in the preceding section, or in doing any act ma- 
liciously, is extenuated homicide.(t) 

12. Killing is causing the extinction of life by means of some 
bodily injury.^ 

A killing may be by direct violence, as by striking,' stabbing,' 
shooting,* drowning,* strangling;* or it may be the indirect con- 
sequence of an act done, as in killing by poisoning, (7) starving,^ 



> liv. 4 ; Starkie's Ev. 513, n. r. ; 1 Hale, 429, 
and notes infra. 

* Thompson's C. Moody, 139 ; Kelley's C. ibid, 

113; White's C. 6 Binney's R. 181. 
>Tharston's C. 1 Lev. 91; 1 Keble, 454-5; 
Edwards's C. 6 C. & P. 401 ; Goodwin's C. 

• Hughes's C. 5 C. & P. 126; Towle's C. 3 



Price, 145 ; Selfridge's C. 

* Dyson's C. R. & R. 523 ; Green's C. 2 St. Tr. 

214, (Harg. Ed.) 

• Tye's C. R. & R. 345 ; Hnggin's C. 3 C. & 

P. 414 ; Caulkin's C. 5 C. Ac P. 121. 
^ Real's C. 1 Leon, 327; Squire's C. 1 Russell, 
426. 



(t) If the act be legal and not malicious, as a surgical operation, and homicide incidentally 
enmies, it is justifiable homicide ; but if the intended act be illegal, as a mere civil trespass, 
or malicious though not illegal, it comes under the latter part of the above section. 

The Cnfflish Commissioners, (4th Rep. p. 40, a. 53,) propose to define killing to be of malice 
iforethoo^t ** whenever one, in committing or attempting to commit any felony with force or 
riolence to the person or dwelling-house of any other, or m burning or attempting to bum the 
dwelling-house, or committing or attempting to commit any felony from which danger may 
ensue to the life of any other person, shall happen to kill any other person.** And, in a note 
to this definition, they say, ** As the law now stands, where death comes from the doing of 
in act wudum in ae, with a felonious intention, it is murder. (Fost 258 ; 1 Russ. on Cr. 454.) 
We propose to restrict this as in the above article." And they refer to their preliminary re- 
marks, (p. 29,) for the reasons, where, afler remarking on the irregularity and disproportion- 
ateness of the operation of the doctrine of the common law on the subject of incidental 
homicide, they proceed : " Whilst we think that a mere accidental killing in the endeavor to 
do an illegal or criminal act, wholly unconnected with any danger or mischief to the person, 
cannot, on any just principle, be brought within the scope of the law of murder, it appears to 
ns that the same objections do not appl^ with the same force to the case where death is 
occasioned in the endeavor to commit a crime with violence to the person or habitation of 
another, and consequently is attended with some degree of risk to the person, although it 
may not be so great as to constitute murder, without resorting to the consideration of the 
ofiendei's intention. For here the result is not a matter of pure accident, wholly unconnected 
with the criminal intent ; and consequently the enhanced punishment is justified by one of 
the main principles of penal laws, namely, the prevention of the crimes of violence attended 
with danger to the person. For these reasons we do not think it necessary to restrain the 
present generality of the law in this respect, by confining the rule to cases where death re- 
sults froni the endeavor to commit some crime with force against the person or habitation." 

The object of the common law and that of the English Commissioners, as expressed in the 
above cited passage, is to punish homicide as such, where it is committed incidentally to the 
commission of, or the attempt to commit, an atrocious crime, and also where, though the 
crime intended is not in itself of great atrocity, yet the commission of it is attended with 
evident jeopardy to the lives or persons of others. The two above sections are framed upon 
the same genernl principle. 



(J) Saunders's C. Plowd. 474 ; Gove's C. 9 Rep. 81 ; Anon. Kely. 52 ; Vaux's C. 4 Rep. 
44 a. The killing by poison has been esteemed more criminal than any otlier species of 
murder. The Stat 22 Hen. 8, c. 9, declared it to be high treason, and its punishment boil- 
ing to death ; and under that statute, several persons in fact suffered this punishment But 
the act was repealed by 1 Edw. 6, c. 12. 

2 
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corrupting the air, (A:) communicating infection,' laying a trap or 
pitfall,' letting loose a dangerous animal,' or generally by any 
other act, the direct consequence of which is death.* 

13. Compelling a person to do an act which is likely to cause and 
does cause death, is a killing ;^ and this though the compulsion be 
by threats only,^ or the command of one having authority; pro- 
vided the party threatening or commanding have power, or appa- 
rently have power, to enforce his threat or command. (/) 

14. Where a parent, guardian, master, or other person, having the 
custody of a child, apprentice or servant of tender years, or of a sick 
man, insane man, or idiot, or other person, exposes him to a situa- 
tion of manifest danger to life, or is guilty of gross neglect or cruelty 
towards him, and death ensue in consequence, it is a killing by such 
parent, guardian, master, or person having custody.'^ 

As where a parent places a helpless infant in a hog-stye, where it 
is devoured ;" or on a rock at sea, where it is washed away ;• or 
leaves it in a remote field, where it is destroyed by wild beasts or 
birds of prey, or trodden upon by cattle;*** or exposes it where it 
may perish with cold or famine, or want of care ;" or a parent, 
master or guardian refuses to furnish a child or apprentice of 
tender years or infirm health, to whom be owes support, with 
suificient or proper sustenance, or lodging or clothing ;** or town 



» Castell's C. Stra. 856 ; Huggin's C. Slra. 882 ; 
Bantridge's C. 9 Har. St. Tr. 146, (folio,) 17, 
452, (quarto j) 2 Paris 6c F. Med. Jur. 115 ; 1 
Hale, 432. 

* 4 Bl. Com. 35 ; 1 Russ. 617. 

» Palmer, 545 ; 4 Blk. 197 ; 1 Russ. 622 ; Ros- 
coe, 571 ; 1 Hale, 430. 

« 3 Inst. 48 ; 4 Bl. Com. 196 ; 1 Hawk. c. 31, 
s. 4 ; 1 Hale, 428 ; Foster, 322 ; 1 Russell, 
425 J Archbold, 319; Roscoe, 570 ; 2 Deac. 
900 ; Davis, C. L. 93 ; Holloway's C. Palmer, 
545 ; Greg's C. Kely. 64-134 ; Honneyman's 
C. Addison's R. 148 ; Martin's C. 3 C. & P. 211. 

* 1 Russ. 425-6 ; Archbold, 319 ; Roscoe, 571. 



« Evans's C. O. B. Sept. 1812, MS. Bayley, J. 

in 1 Russell, 425. 
^ 1 Hale, 431, et seq. / 1 East, P. C. 225 ; 3 lust. 

53 ; 1 Russell, 426 ; Archbold, 319 ; 1 Hume, 

278, and other authorities, infra. 
8 1 East, 225. 

• Helen Wilson's C. 1 Hume, 279. 
'0 1 Hale, 431 ; 1 Hawk. c. 31, s. 5. 
" Real's C. 1 Leon, 327 ; Margaret Smith's C. 

1 Hume, 279. 
>* Squire's C. 1 Russ. 426, note (n) ; Self's C. 1 

Leach, 137 j Gould's C. Salk. 381 ; Ridley's 

C. 2 Camp. 650 ; Elizabeth Key's C. 1 

Hume, 279. 



[k) 1 Hale, 431-2; 2 Paris & Fonblanque, Med. Juris. Ill, question whether death can be 
produced in this way. However this may be as to the external atmosphere, it is undoubtedly 
true, that death may be caused by noxious gases, under many circumstances. 

(Z) Freeman's C. 4 Mason's R. 505. Here the defendant, the master of a ship, compelled 
a seaman in a state of great exhaustion and debility, known to the master, to go aloft, and 
the seaman fell from the mast and was drowned. The master was convicted of manslaughter. 
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officers, to avoid a charge, shift a child from town to town, with- 
out sufficient food, or clothing, or other care ;' or one carries his 
sick father, against his will, ahroad in an inclement season ;' — 
in each case, if the duty violated be plain, and the danger appa- 
rent, and death ensue in consequence of the act or neglect, it is a 
killing. 
Or where a jailer confines a prisoner in the same cell with an out- 
rageous madman unbound ; or with a person dying of a malignant 
or contagious disease ; or thrusts him into a loathsome and pesti- 
lential dungeon, knowing the danger, and death follows in conse- 
quence, it is a killing by the jailer. (wi) 

15. If one procures an idiot or lunatic to kill another, it is a kill- 
ing by the person so procuring the idiot or lunatic to do the homi- 
cide.' 

16. It is not a killing, in any case, to give false testimony against 
the defendant in a capital trial, though he be, on this testimony, 
convicted and executed :(n) 

» Palmer, 545 ; HoUoway's C. 1 RusseU, 425. I » 1 East, P. C. 228. 
MHawk. c. 31, s. 5; 1 Hale, 431-2. I 

(m) The words of this exposition are taken almost literally from the work of an eminent 
writer upon the Scotch criminal law, to which we have been much indebted, especially for 
illuBtrations, (1 Hume, 281,) but the doctrine is undoubtedly that of the English common law. 
Britt. c. 11, 8. 9; Stannf. 96; 3 Inst 52; Palmer, 548; 1 Hale, 466; 1 Hawk. c. 31, s. 10, 
note ; Poster, 322 ; Huggins's C. 2 Ld. R. 1574 ; 2 Stra. 882 ; Castell r. Bambridge, 2 Stra. 
856 ; 1 East, P. C. 331 ; 1 Russell, 459 ; Bac. Abr. Murder, A. See the cases of Huggins, 
Bambridge and Acton, as reported at length in the State Trials, (Hargrave,) 17 vol. (quarto,) 
310-453, et aeq. ; (folio,) 9 vol. 107, 146, 182, d seq, 

(fi) The early writers laid down the law to be, that it was a killing to take away the life of 
another, by swearing deliberately falsely in a capital trial. (Mirror, c. 1, s. 9 ; Britt c. 5, s. 2 ; 
Bract B. 3, c. 4, and see 1 Hawk. c. 31, s. 10.) But Lord Coke savs, (3 Inst 48,) '' It is not 
bolden for murder at this day ;** and such seems now to be the weight of authority. The only 
case we find to the contrary is that of Mc Daniel and others, reported in Foster, 132, and 1 
Leach, 44. The defendants were convicted, but judgment was respited, in order that the 
anestion of law might be fully considered. But the attorney general declined to prosecute 
tne case further, and the prisoners were discharged from the indictment The opimon of Sir 
Michael Foster was against the indictment Sir William Blackstone, however, says, (4 Com. 
196,) that the attorney general did not press the point on account of prudenti^ reasons, and 
DOC from any apprehension that it was not maintamable ; and in 1 East's P. C. 333, it is added, 
that Lord Mansfield had said, that the opinions of several judges, including himself, were 
strongly in favor of the indictment Most of the more recent writers, however, seem to in- 
cline against holding it to be a killing. (4 Bl. Com. 196-7, Chitty*s note ; 1 Russell, 427 ; 3 
ChittY, 726; Archbold, 319 ; Roscoe, 573; 10 Am. Jurist, 261; and see SUund. 3a) By 
our Revised Statutes, (p. 732,) a particular punishment is provided for perjury in a capital 
trial. The Gothic laws punished this offence with death, (4 BI. Com. 196, quotes Steimh. de 
jure Goth. L. 3, c. 3.) See also D. 48, 8, 1 ; and Pothier's Pandects, 48, 8, No. 3, by which 
It would seem that, in the Roman law, the judge also if be were bribed, and, under the infiu- 
eoce of the bribe, improperly condemned a man who suffered death in consequence, was 
guilty of murder. 

By the Bavarian code, art 292, and the Prussian, art 1412, 1413, this offence is puniahable 
with death, though not classed as murder. 
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I7« Nor to occasion death by the operation of words or signs upon 
itK" iiivji^uiation or passions.(o) 

18. lUit if words or signs are used to induce to an act to cause 
kIk^xK nud which does cause it, it is a killing by the person inducing 
t\\ iho wot* 

Ait if a bliud man be directed to a precipice, or a deadly drug be 
rt>commended, and death ensue in consequence, it is a killing. (/?) 

\\K So where one counsels or assists another to commit suicide, 
(iiul 1^^ does commit it, it is a killing by him who thus counsels or 

\i^) T\\^ Owthtetion between destroying life by mechanical means or bodily injury, and by 
o^H'i^tiu^ U|H»u lht> fwirs or passions, appears not to be derived from any difference in the crim- 
{\^\ imtun^ of tho acts, for the latter in many cases may show the deeper design and darker 
uwhuuitY. b\U tVom Uio difficulty in the latter, of the proof connecting the act with the result, 
^\\k\ ilw ilautftmMiii latitude of the opposite principle. (1 Hale, 429 ; 1 &st, P. C. 225 ; 3 Chitty, 
7^i [ I HtMitoU. 425 ; 4 Starkie's Ev. 514 ; Roscoe, 570.) See 2 P. & F. Med. Juris. 110, n. (a.) 

S\» bv tho Frt^nch code, ** it is essential to the act of homicide that it be committed by some 
mtUtriii not Moral homicide, that which causes death by means of the torture of .the mind, 
\Uw^ not como within tho description of homicide in the penal code. Suppose a husband or 
a tUthor tnktHi advantage of his power to steep in bitterness the days of his wife or child; 
U\ut iio p\ir|MKioly inures their life to anguish ; that he seeks to shorten their existence by 
coutinutul, prolonged moral suffering ; in fine, that by deliberate, barbarous design, he con- 
diu'lM his viotim, step by step, to the tomb. Is not this homicide ? Is it not the most odious 
ol' ull hvui lie ides ? Is it not that which involves the most revolting atrocity ? We do not 
iu'Mitiito to sny it is so ; but is the consequence one which tlie law ought to punish ? How 
\i\\\ li crime of this nature be proved? How can the force of sorrow and its fatal effects be 
Mh\»>\u ? How run we follow the progress and recognize the operation of this moral poison, 
wliuh diirM up tlie snrings of life? The law can only contemplate this crime in silence." 
( Ailoljilu'vV \\v\u\ Tlieo. of the Crim. Code, c. 5, p. KJO.) 

Ml. l.ivM^;Hton rtvouuiuMulH the same provision in his project of a code, (p. 437;) and Mr. 
Uium«, [ \ lluiuf, *,MJ7,) Hiates il to be tlie law of Scotland, and quotes tlie case of \Vm. Duff, 
v( lUuv o, and i»tlitMM, who terrified a woman in childbirth, so that she died, but were yet ac- 
qiuUr»l of luMuuuh'. The llritish Coiumissioners propose the opposite principle for tlie code 
ot' liulu, [\': IH, H. 'JIM, illuHtrution ft,) and in a note, (App. p. 67, 8,) defend their opinion, and 
.lUiv k lh»' ihu tuno i»t' Mr. Liviimston, witJiout mentioning that it is also that of the common 
l.MN, lu an abli' luul rlaborule argument. We give a short extract: "There will be, indeed, 
\\ w hvuiiu ivh n v( this Hort, It appears to us that a conviction or even a trial in such a case, 
ywuM I'l' uuoM'iil ot'extveuiely rare occurrence. There would not probably be one such 
tii.il m .i \rulu»\. It wvuilil l>e most ditlirult to prove, to any court, tliat death had really 
|j, I u lUi I lV<'\ I of i^sciteutenl produced by words. It would be still more difficult to prove, 
ihii ihv |H i.M'U, who f^poke the wi»rd.s, anticipated from them an effect, which, except under 
\ri V \Hy vdku \ iu uiu.tluucex uuil u|H)n verv peculiar constitutions, words would not produce. 
.Siill. u IV in. Ut u-» that thcjic piMut.s migiit be made out by overwhelming evidence ; and, 
I,,.,., ..in/ ili» uv u» bo huido vHit, we are unable to perceive any distinction between the case 
..!" I'l.iu vJ» I wduui.vuls V liUHC** tleatli in this manner, and the case of him who voluntarily 

. . vU iili \>\ mv.kui v>l';i ptstol oi asword;" and they put many supposed cases in illustra- 

>Vy V V 1. I iw. ^^1. \W' 4JI7 ; and see Evans's C. and Freeman's C. above cited. 
... ., . I . ' > '» .* i.v bv'iU'Wvnl tV\uu Mr, Livingston. 

X . .'.V. k K .1.. II ,S^. \ lUle, KU; 1 Russell, 424 -2<): 4Bl.Com.188; .1 Chitty, 

.^ '. '. V . K \ U VvNi, itowru*rtl\ i;i Mass. R. 35C. The annotator in Wheeler's 

viJ. .J . >. ..• .U'uUi v^w ^muciplo, but, it would seem, without any ground in reason 

k .u ' ' lk'*»sii^ v.i»s> »* uV *kuy r«tt» dwisive as to the common law of this Common- 
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*• Where the hurt done is of a dangerous character, and the 
ent cause of death, although there be a predisposing habit or 
ition of body, without which it would not have been fatal, it is, 
rtheless, a killing by means of such hurt.(r) 

As if one, infirm from age or sickness, die of blows which would 
have done little injury to another of ordinary strength or health, 
it is a killing by him who gave the blows.' 

I Ramsay's C. ; Martin's C, above cited. 

. In New York, the adviser is gtiilty of manslaughter only, (2 R. 8. 661, a. 7.) In 
f the forei^ codes, he is punished as guilty of an o#cnce less than murder. 

lCartin*s C. 5 C. & P. 138 ; Ramsay's C. 1 Hume, 283 ; 1 Hale, 428, where Lord Hale 
jMt be has often heard that wise and learned judge, Mr. Justice Rolle, so direct ; 1 
1,429; Archbold,319; Roscoe, 544-6, quotes Alison, 149; Davis's Cr. Law, m. The 
of Hallock, B. in the case of Johnson, at nisi prius, York Ass. 1827, of which there is 
m report in Lewin's Crown Cases, 164, would seem to be in conflict with this princi- 
hwre the defendant was indicted for killing the deceased while in a state of intoxica- 
r t blow, which the physician testified might not have produced death if the party had 
Hallock, B. airected an acquittal, observing, that " where the death was occa- 



pMtly by a blow and pertly by a predisposing cause, it was impossible to apportion 



the several causes, so as to be able to say with certaintv that the death was 
iatriy occasioned by any one of them in particular.** It seems the doctrine thus laid 
lod applied to the case then on trisl, cannot be the law. It is entirely at variance with 
pciple established by the previous authorities, and stated in the definition ; for it would 
(ppiicable to any other predisposing cause, the infirmity of age and sickness, for in- 
f ac that of intoxication. Roscoe questions the correctness of the decision. A case 
Bf the same question was before the S. J. C. of this Commonwealth, (Suffolk, January, 
bat the report of it, (in pamphlet,) does not enable us to state very precisely the opin* 
the eouft. Phillips, tlie defends nt, wss indicted for the murder of Dene^, by strik- 
B oo the bead witn a lofif(|^r-head, which produced an inflammation of the brain, of 
be died. The physicians afn«>ed in their testimony that the blow was the immediate 
sf the inflanmiation, which resulted in death ; but thst this inflammation was much 
led, and perhaps rendered fatal, by the deceased's intoxication at the time of the blow, 
» subsequent exposure. The court seems to have ruled, (see charge of Parker, C. J. 
that upon these facts, there was a sufficient killing, and the defendant was convicted 
eeated. 

I question has been much discussed in other countries and st diflTercnt periods, and the 
of the above definition has been almost universally supported. Such was the Aqui- 
r as to what should bo deemed a killing, (D. 9, 2, 7, s. 5 ; Pothier's Pand.S),2, No. 4 ;) 
mt may be fatal to one which is not so to anotiier," and it is sufficient if tlie injurv be 
to the particular case, — so in Tittman's Compendium of the Common Criminal Law 
■any, (published in German, 1822,) it is said, ^ Wounds may be mortal, either first, 
Uy, or secondly, only in the particular instance, according as they would always pft>> 
BUtb upon ev(*ry human being, or only do so, in consequonce of the peculiar bodily 
OB of the individual ; as where the imperfection or peculiar condition of the bodj 
o the wound a greater opportunity to become fatal. As, fur example, where there is 
•torml orgsntxation or defective structure of the body ; or a particular weakness of any 
J or external part, as of the heart or skull ; or where the fluids of the bodv are cor- 
; or where there are particular states of the body, as where the deceased is sick or 
nt, or of an advanced or tender age, or the stomach is unduly distended or the like f* 
IS held to be equally a killing, whether the wound be such' as produces death in th« 
lar case, or such «s would always and necessarily be fatal to all. See also Fruerbach's 
ndiom of the Common Penal Law of (termsny/(12lh YUl 1831,) 208, p. IJ>4, and nnfc» 
If tttermaier. Similar provisions exist in most of the foreign codes. Thus, in that of 
r, (pmrmtlgated March :W, 183H,) it is provided, (c. 4, art 120.)—** In reference to the 
of killing, it is of no consequence to the legal adjudication of the mortality of Hi^ 
wbeCbsr t similsr injury might not in other cases be euiud by the aid of aluU} wbeib^r 
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21. Where the hurt done is adequate to cause death, and does 
cause it, it is a killing by him who did the hurt, although it appear, 
that, by the use of proper care, or more skilful means, a recovery 
might have been effected.^ 

Thus, if a wound be given which opens an artery, and the man die 
from the loss of blood, it is a killing by means of the wound, 
though, by ordinary diligence in procuring a surgeon, the wound 
might have been stanched and life preserved.* 

So if a wound, though from neglect, turn to gangrene or induce 
fever, which is the immediate cause of death, it is a killing by 
him who gave the wound.* 

22. But where the hurt done is not in itself, either directly or 
mediately, the efiBcient cause of death, but other positive and sub- 
stantive agencies intervene to cause it, it is not a killing by the hurt. 

As where an injury, not adequate in itself to produce death, is made 
the occasion of causing death by means of injurious treatment or 
noxious medicines, it is not a killing by him who gave the 
hurt.(5) 

» Rew's C. Kely. 26 ; Edgar's C. Roscoe, 573; ] R. 289 ; Davis, Cr. L. 94 j Liv. 437. 

quotes Alison, 119; 1 Burnett, 551 ; 1 Hale, 
428 ; 1 Hawk. c. 31, s. 10 ; 1 East, P. C. 314 ; 
3 Chitty, 726; 1 Russell, 428; Archbold, 
319 ; 1 Hume, 270 ; 4 Starkie's Ev. 1 ; 
Wheeler, C. C. 264 ; Greene's C. Ashmead's 



« 1 Hume, 270 ; Edgar's C. above cited ; Ros- 
coe, 575. 

3 1 Hale, 428 ; Reeves's C. above cited ; 1 Has- 
sell, 428 ; Archbold, 319. 



the fatal event might not have been averted by the timely application of proper means ; — 
whether the injury was such as would have been, in general, mortal, or occasioned death in 
the particular instance, only by themruUar state of the body of the deceased.''^ So in the project 
of a code for the Grand Duchy or Baden, (by Mittermaier, 18138,) part ii. title 10, s. 178: 
" Every injury is to be considered mortal which has as the acting cause in the particular case 
produced death, without any distinction as to whether tlie fatal result might not have been, in 
other cases, averted by the help of art ; whether even in the present proper means would 
not have prevented it; whether the injury, immediately, or through other intervening^ causes 
growing naturally out of it, has produced the death ; whether the injury would have been, in 
general, mortal, or was so in the particular instance only, on cuxount of the peculiar bodUy 
condition of the individual, or the accidental circumstances under which it was committed upon 
Atm." Adolphe & Helie, Theory of the Criminal Code, v. 5, p. 157, say, " Though one is 
infected, by a mortal disease, so that he has but one hour or one moment to live, the act 
which abridges this life of one hour or one moment is homicide." The same principle is 
contained in the Revised Penal Code of Bavaria, (1827,) c. 14, art. 204; Criminal Code of 
the Canton of Basle, (ia*i5,) title iii. A. s. 118; Project of Criminal Code of Norway, (1835,) 
c. 14, 8.28; of Wnrtemburg, (183f),) title ii. c. 1, art. 223; of the kingdom of Hanover, (1830,) 
8. 224 ; of the Grand Duchy of Hesse, title 32, art 21G, and in several others. 

[s) See citations in note (r), supra. This part of the principle is somewhat ambiguonsly 
stated by tlio different authors and judges, and with many variations in phraseology. We 
have not follovved either of them literally, but have endeavored to extract from a considera- 
tion of all, the true doctrine of the law, having regard as well to the reasonableness of the 
rule, as the authority by which it may appear to be supported. 



HOMICIDE. 16 

Thus, where one by violence dislocates the arm of another, and an 
ignorant pretender operates upon the arm for several days, and a 
white swelling ensues in consequence of the operation, which 
proves fatal, it is not a killing by the first injury.* 

23. If death be owing to any incidental and supervening misfor- 
tone, which could not have been foreseen, having an accidental and 
ranote coooecuon only with the hurt, it is not a killing by such 
barf.* 

As where one, on account of a wound given, is sent to a hospital, 
where he takes the erysipelas by infection and dies of it: — here, 
though he would not have gone to the hospital and so taken the 
erysipelas but for the first injury, yet it is no killing by him who 
gave the wound.' 

So where one strikes another, injuring bim seriously but not mor- 
tally, and the latter is, in consequence, placed upon a table for 
examination, and falls from the table and dies in consequence of 
the fall, it is not a killing by the blow.^ 

21» But where no agency, excepting such as occurs in the natural 
eoone of things, and has its efficacy by reason of the hurt or the 
act of him who gave it, intervenes between the hurt and the death, 
this is a killing by the hurt. 

As where robbers give a wound to one, not mortal under common 
circumstances, and leave him, disabled from the injury, by the 
roadside, exposed to the cold, and the wound is thus made fatal, 
it is a killing by the robbers.* 

25. No person can Im; adjudged, by any act or omission, to have 
killed another, unless death ensue within a year and a day from the 
hart done ; in the computation of which period of time, the whole of 
the day, oo which the hurt was done, is included.(0 



*■ C. RoMoe, 576. ' ' Caropbrirx C. abuve riird. 

• Vnfky'ft C. Uw. C. C. 171 j Campbell's C. « Wnglcy's C. above ciictl. 

f, 575 ; qootes Alison, 347. " • Cahlwcirs C. Burnett, 552, in Roseor, 576. 



U13IML53: lHawk.c.31, 1 9; 1 Eait, P. C. 343-4 ; 1 Riuaoll, 428 ; 4 Bl. Com. 107 ; 
9GHlQr, 79n ; 3 Deacon, 8M>; Davis, Cr. L. U5. The reason of tliis rul<* arises fnnn the dan- 
gtr of eoaoectinff, as cause and cflcct, events, rciiH»le fnm\ each other in point of tiuip. 

k IS aoC thooffnt neressary to intniduce any particular rule as to the proof of what is railed 
tlie «mpm diiidi^ l e. the fact of the killing. The* law fixes tiie rules as to the rompetemey of 
ev i d r « ce » but what ouifht to be considered tinftieni proof in any jfiven case, is genendly 
■■Itflr o^/f^ to be decided by the jury, in each insUnce, on its own cirrunuiUnc«<s, rather 
of positive, legal regulation. Some writers 8up|pose that the finding of the body of tho 
mm is tht only suiBcient evidence of the fact or tlie killing. 
Lafd Hak, wiUi that hunianitv which is one of the best elements of his truly ffreat char- 
nad which nobly distipgutihrs him among tho groat criuiinal lawyon of England, a«yt. 
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rying with them the plain indications of a depraved and malig- 
nant spirit ;' or a perverse, incorrigible disposition.' 

It may consist merely in a depraved inclination to mischief; as 
in case of one deliberately discharging a gun at a multitude of 
people.' 

It may be indicated by mischievously, or with heedless disre- 
gard of the safety of others purposely, riding a horse, known to 
be vicious and dangerous, into the midst of a multitude of people/ 

Or by purposely turning an animal, known to be vicious and dan- 
gerous, among a crowd, or at large where people are wont to 
resort* 

Or by resolving to kill the next man one shall meet/ 

Or by throwing a stone likely to do bodily injury, among a crowd, 
though no injury is intended to any one in particular/ 

Or by harsh and cruel treatment of one whom the party treating 
. him harshly is bound to take care of 

Or by grossly and cruelly neglecting or refusing to supply nourisb- 
ment to one, whom the party so neglecting or refusing is bound 
to support/ 

Or by the kind of weapon used in the homicide/® 

And so in case of homicide done incidentally to the commission of 
any other intended crime, or in the doing of another intended act, 
the malice and its kind and degree is indicated by the crime in- 
tended, or by the motive, manner, means and circumstances of 
the commission of the crime or doing of the act.(i7) 



» Per Story, J., Ross's C. 1 Gal. 628 j and see 

Post. 256. 
« Fost. 257. 
3 1 Hale, 475 ; 4 Bl. Com. 200 ; 1 Hawk. P. C. 

c. 29, s. 12 ; 1 East, P. C. 231. 
* 1 Hawk. P. C. c. 31, s. 68. 
» 4 Bl. Com. 197 ; 1 Hale, 450. 



« 4 Bl. Com. 200. 

7 1 Hale, 475; 3 Inst. 57; 1 East, P. C. 231. 

8 Self's C. 1 East, P. C. 226; S. C. 1 Leach, 

137. 
» Squire's C. Russell on Cr. 620, Ed. of 1224. 
w Fost. 290, 291 ; 1 East, 234. 



(v) Malice is distinguished as express^ or as implied by law. (Russ. on Cr. b. 3, c. 1, p. 614, 
Ed. 1824.) The distinction is shifting and obscure. " Express malice,** says Mr. Russell, 
" is when one kills another with a deliberate mind and formed design ; such formed design 
being evidenced by external circumstances discovering the inward intention ;" that is, when 
the homicide appears to have been deliberately premeditated. But how must it so appear ? 
By external circumstances. But how otherwise can the implied malice appear? If the 
malice appear, it will be by external circumstances " discovering the inward intention." The 
distinction is reduced to this, that express malice is where a deliberate, premeditated design 
to commit homicide is provecL Now the more common definition of murder is homicide com- 
mitted with " malice prepense or aforethought.** (3 Inst 47, 51; 1 Hole, 424, 448, 449; 1 
Hawk. P. C. c. 31, s. 3; Kely. 127; FosL 256; 2 Ld. Raym. 1487; 4 Bl. Com. 198; 
1 East, P. C. 214) According to this definition, all murder necessarily involves pre-existing 
malice. If a homicide is proved, and no justification or excuse appears, a murder is provecT, 
and it is proved by external circumstances, and therefore the malice prepense or aforethought 
is proved, and accordingly express malice is proved, unless it mean some other thing than 
malice aforethought And so it seems usually to be understood to mean, viz., a premeditated, 
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27. Malice aforethought is presumed in respect to homicide, and 
the burthen is on the party who does a homicide to show a legal 
justification or extenuation.^(ti;) 

28. Homicide in a duel with deadly weapons, fought in pursuance 
of an appointment with, or the assent of, the party killed, is of malice 
aforethought, and is murder in the second degree.^ 

29. The killing of any one on his request or by his consent, is of 
malice aforethought, and is murder in the second degree. 

30. Any one, belonging to the human species, alive and in being, 
of whatever age or condition, may be the subject of murder,^ though 
he be an idiot or insane person,^ an alien enemy,^ convicted of a 
capital crime,^ or struck with a mortal disease.^ 

31. The life, which is destroyed, must be complete by the birth 
of the person killed.® 

32. A child in its mother's womb is not in beings nor is it bom, 
so as to be the subject of murder,(x) until its whole body is brought 
into the world,^ and it has an independent circulation.^^ 



> BlUlchell's C. 5 Ycrg. 340 ; Honeyman's C. 

Add. Peon. Rep. 148 ; Bell's C. Add. Penn. 
Rep. 161 ; M'Fall's Add. Penn. R. 282. 

• RcT. Sut. c. 125, s. 3, 4, 5. 

> 1 Hale, 433 ; Arcbb. 319 ; 3 last. 50 ; Feaer- 

bach's Comp. (12 Ed. 1836,) s. 207. 
« Daft Jamie^s C. 1 Hume, 276. 

• 1 Hale, 433 ; Maxwell's C. 1 Hume. 276. 

• Bowen's C. 13 Mass. R. 356 ; in this case the 



deceased was to have been hung the next day. 

Vin. Abr. Murder, B. 3. 
' Martin's C. 5 C. & P. 128 j Jean Ramsay's C. 

1 Hume, 267. 
« Liv. 346 ; 1 Hale, 433 ; Roscoe, 565 ; Davis, 

Cr. Law, 97, and authorities, infra. 
» Poulton's C. 5 C. & P. 329 ; Brain's C. 6 C. & 

P. 349. 
><> Enoch's C. 5 C. & P. 539. 



intended, purposed murder. But its meaning is not in fact uniformly so limited in jurispra- 
denee, as it is applied also to cases of murder with circumstances of peculiar atrocity or aff- 
mvation. Accordingly, the meaning of expnss malice, as far as it can be satisfactoriry 
defined and bears upon the degree of criminality of homicide, is intended to be embodied in 
the definition of murder in the first degree. 

{w) The presumption of malice aforethought, where the act of homicide is proved, is a 
familiar doctrine in the law of homicide. (4 Bl. Com. 201 ; Poet 255 ; 1 East, P. C. 234. 

(z) The law was formerly otherwise. Bracton said that it was murder to destroy a child 
in the womb of the mother, if it was formed, and especially if it had quickened there; and 
the contemporary writers support the same opinion, (Bracton, 1. 3, c. 4 ; Fleta, B. 1, c. 23, s. 10, 
11, 12,) although the contrary is now well settled. (See citations in note *.) The question 
■eems to hwe been much discussed by the philosophers and lawyers of Rome, (Poth. Pand. 
46, 6, No. 5,) as it has also been by the writers of the common law of the continent of Eu- 
rope. (Tittman's Compendium, s. 145.) And the opinion would seem to have been, with both, 
that the destruction of a child in the mother's womb, after it bad quickened there, wai the 
killing of a hamui being. 
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33. If a child be bom alive and then die, in direct consequence of 
potions administered, or violence done before its birth, or during its 
birth, it is the killing of a human being. (^) 

34. Homicide necessarily done in self-defence or defence of an- 
other, against an attempted or impending criminal violence, assault, 
personal physical injury, or forcible coercion, compulsion or restraint, 
endangering, in either case, the loss of life, the restraint of liberty, 
mutilation, or the loss, destruction, maiming, disabling or privation 
of the use or function of limb, member or bodily organ, is justifi- 
able.^(z) 



» 3 Inst. 56; East, P.O. 271; Post. 273 ; Sel- 
fridge's C. Sup. Jud. C. Mass. Nov. 1806 ; 
1 Hawk. c. 28, s. 21, 24; 1 Hale, 445, 481, 



484, 485, 488, 493; 4 Bl. Com. 180; 1 
Russ. on Or. ; Rose. Or. Ev. 637 ; Archb. 
318 ; Travers's C. 2 Wheeler, 497, 507. 



{y) There are no cases in the American, and but two have been found in the English boolts 
upon this subject The earliest is a case before Sir G. Scrope, reported in the Year-books, 
(lEdw. 3,23, pl.l8. See it in full, 24 Eng. C. L. Repls. 447, note o.) There the defendant 
had beaten a woman pregnant with two children. One of them was dead born ; the other 
was bom alive and baptized, but died two days ailer the injury, in consequence (as was 
charged) of the beating of its mother before its birth. The judges held that the defendant 
was not guilty of a felony, (murder or any homicide,) but of a misdemeanor only. 

The doctrine of this case is maintained by Lord Hale, (1 Hale, 433,) and Sir Geo. Stannd- 
ford, (Staund. 21,) But Lord Coke denied it to be the law, and insisted, **if a child be bom 
alive, and dieth of the potion, battery or other cause which happened before its birth, it may 
be murder," (3 Inst, 50-1,) and quotes Bracton, who goes, as we have seen, much further, (see 
note r,) he maintaining Uiat it may be murder to destroy a fonned child in the mother's 
womb, certainly if it have quickened tlicre. In Gould, 176, pi. 110, Coke, Fenner and Pop- 
ham, Js. are said to have ruled, that if one " boat a woman great with child, and after the 
child is born living, but hath signs and bruises on his body, received by the said butter}', and 
after die thereof, this is murder, (homicide,) and the difference is where tlie child is bora 
dead, and where it is born living, for if it be dead born, it is no murder, (homicide,) for non 
constcdy whether the child were living at the time of the battery or not, or if the battery was 
the cause of the death." 

The opinion of Lord Coke has been followed by nearly all the later writers upon tlie crim- 
inal law, and the authority of the case in the Year-books has been for a long time much im- 
paired, if not entirely overtlirown. (IHawk. c.31, s. 1(3; 4 Bl. Com. 1J>8; 1 East, P. C.c. 50, 
8. 14 ; 3 Chittv, 727 ; Archbold, 320 ; 1 Russell, 424, and note ; 3 Chitty, 727 ; Roscoe, 5(35 ; 
Davis's J. 4971.) 

A very recent case in England has removed all doubt as to the common law of that coun- 
try. (Senior's C. Moody's C. C. 34(3.) Joseph Senior was convicted of manslaughter, (homi- 
cide,) before Bolland, B. at the Chester spring assizes, 1832, for inflicting a wound upon a 
child during its birth, but before it had breathed, and while it was still in ventre sa mere. 
The case was afterwards submitted to Uie twelve judges, who unanimously held tlie convic- 
tion right. 

Upon this subject the English Commissioners, (4tli Rep. p. 32, a. 8, n.) remark, that "the 
difficulty of ascertaining the fact, which is assiirned by Staundford and Ilale as a reason for 
not including it under the head of homicide, merely affects the proof and net the definition ; 
and the reason seems to be unsatisfactory, unless it be shown that the fact in no case can be 
proved." 

In the books of the Scottish law, so abundant in illustration of most of the principles re- 
lating to murder, no cases upon this point have been found. Hume quotes the doctrine from 
Hawkins, and adds, "But it is dithcult to imagine, (and no more needs be said in such a case,) 
that in these circumstmces, a decisive proof can be obtained of the true cause of the death 
of the child." It will be seen, also, that the difficulty of proof had great weight with Lord 
fiale and S*' George Staundford. 
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Violence may be criminal not only where the use of any degree of 
force is unlawful, but also where the degree or kind of force, or 
the manner of using force, is unlawful. 

[z) This is substantially the provisioD proposed by the British Commissioners in tlieir 4th 
Rep. 18^, p. 96, a. 34, n., viz. : '* Homicide is justifiable whensoever, upon any unlawful at- 
tempt to injure a man*s person, he repels force by force, and, using no greater degree of vio- 
lence than is necessary for causing the assailant to desist, happens to kill him." The above 
definitions agree in using the expression necessary homicide. That above proposed differs 
from that of the British Commissioners in extending the justification to the defence of an- 
other, and also in extending it to cases of restraint, compulsion and constraint; that is, unlaw- 
ful coercion in violation of one's personal liberty, which may not come within the ordinaiy 
meaning of assaulter violence, though a court would in this case, if practicable, bring it 
within the meaning of those terms by construction. 

The common law is sometimes said to require the party personally attacked first to retreat, 
if he can do so with safety to his life, in order to justify homicide in self-defence. So the 
law is laid down, (1 Hale, P. C. 479, 481, 482,) upon authority of a case in the Year-books, 
and in 4 Bl. Com. The reason of the rule, as stated by Lord Hale, is, that "the laws are to 
be vindieae injwriarum, and private persons are not trusted to take capital revenge one of an- 
other." But this reason is evidently not applicable, for the justification is of deftnce^ not re- 
vengt. There are sundry reasons for omitting this qualification : 1. The unsatisfactory and 
inapplicable reason given for it 2. Its inconsistency, in many cases, with the very doctrine 
of self-defence generally, since in many cases of attack, the very point in controversy is, 
whether the party attacked shall retreat, and the retreating is, in efiect, yielding to the wrong. 
In all such cases the ntle connot require retreat, as in case of meeting on board of a ship. 
(WUberger's C 3 Wash. R. 522.) a The only object of this rule is expressly provided for 
bj others, viz., that requiring notice and warning where it can be reasonably required, and 
that requiring that the homicide shall be necessary ; for of what use is the retreat but to give 
time to the attacking party to reflect and take notice and desist, or for the attacked party to 
tiy ereiy means of defence short of such as may result in homicide ? The rule seems to be 
an attempt to carry general doctrine too far, and erect a particular fact, (material in particular 
eases, but immaterial or impossible in others,) into a doctrine, instead of leaving it to its 
weight among the other pAiticnlar facts of each case. The fact that the attacked party did 
not retreat, may be material to show that the homicide was not necessary to defence, and that 
it was not in fact in defence, but was malicious ; but certainly the law cannot see beforehand 
that it ii sa It is essentially a question of fact in each particular case, and not the proper 
saMect of a general doctrine. 

The provision that a man mav defend another no less than himself, is in pursuance of 
the geiwral principle, that, to what one may himself do, he may invoke the aid of others, and 
jnst^ication to the principal is such to the accessary, agent or assistant ; and in the matter of 
prercmting and suppressing crimes, all members of the community are interested and parties, 
and, in some sort, police officers ; so that in such case the objection, of voluntary, officious, 
onanthoriied interference, does not lie. (1 East, P. C. 292 ; Gabb. 495.) 

The justification is limited to defence against what is criminal. But all criminal aggres- 
sions do not justify defence by force. A libel, for example, some kinds of nuisance, forgery, 
and peijury, though unlawful and indictable, are not such crimes as may be repelled or 
stopped by force. It is necessaiy, therefore, to specify what description of criminal aggrres- 
sions ma^ be so repelled. We nnd that, by some of the books of the common law, one is 
justified m defending himself by force against **/c/ofty f* by others, against ^^/orcible felony f* 
and by others, against ** knoxpn felony,^ In framing the doctrine on this very subject, Mr. 
Alvord, as appears by his manuscript, first wrote it /eSmy, and afterwards interlined forcible. 
He remarks in a note : 

"We have made the use of force a necessary ingredient in every felony which may be 
resisted to the death of the assailant. The term generally made use oJT in the books is 
* Jbiotm felony.' Concerning this. East, (P. C. 1, 273,) has the following remarks: * There 
seems to be a distinction between such felonies as arc attended with force, or any extraordi- 
nary dcsrree of atrocity, which in their nature betoken such urgent necessity ns will not allow 
of any delay, and others of a diffisrcnt sort, if no resistance be made by the felon ; and, tliere- 
fore, a party would not be justified in killing another who attempted to pick his pocket. This 
is further confirmed by the term known felony, made use of in our books, which contradis- 
tinguishes it from secret felonies, and seems to imply, that the intent to murder, ravish or 
commit other felonies attended with force or surprise, should be apparent, and not left in 
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A menace of injury is a sufficient ground of justification of defence 
by force, where the party threatening, has, apparently to the 

iloubt; for otherwise, the party killing will not be justified.*^ On which Mr. Alvord remarks: 
" Thf5 fliHtinction here seems to be between forcible felonies and those not attended with 
force, rattier than between open and secret felonies. We have, therefore, dropped the word 
knowiif and ernployed the word forcible in the place of iL** 

It appears from the entire section in East, from which the above quotation is taken, that 
KahI was speaking of both circumstances, viz., the forcibleness and the amartrU fact of iti 
being a felony, though he presents the two circumstances rather confusedly together. He 
BMHtimcs that, to Justify defence by force, the aggression must be forcible, and then remaiks, 
tliat the party defending must be well assured that a felony is attempted. 

It seems to be well settled on the whole, that, in order to justify a defence by violence, it 
is necessary that the attack or attempt should be by violence. Mr. East says : ^ A party 
would not bo justified in killing another who was attempting to pick his pocket" That is; 
if one is attempting secretly to pick my pocket and I can prevent him by signifying that I 
have discovered his intention, I shall not be justified in killing him to prevent him. This 
comes under the head of the necessity, for it is wholly unntcessary to the defence of^ rojrselfl 
J3ut if, on his being discovered, he still persists and plainly intends to rob me, the case is 
changed at once as to the justification of forcible defence, for then it is the only mode of de- 
fence that will be successfiil, and is, therefore, necessary. The common law justifies homi- 
cido in defence against a felony accompanied with force, where the defender cannot prevent 
it by anv means in his power short of forcible defence and homicide. The word felony is 
not used in the section, for the reason that it is of uncertain meaning at the common law, and 
that its meaning, if used, in our law, is not the same as that in which it must be constnied 
when used in the books of the common law in reference to homicide. Accordingly, in the 
above section, the justification of homicide in personal defence is expressly put upon the de- 
gree of personal danger. 

Upon the question of the degree of personal dan^r that will iustify homicide in defence, 
Mr. Alvord, in the note already cited, says: ** The lulling, to be lawful, must be in defence 
agaitiNt an attempted forcible felony, — as murder, manslaughter, rape, robbery or mayhem." 
" ThiN HPoms to be the rule as laid down by nearly all the writers upon criminal law. Mr. 
Jiwti«'.»> I*iirk«T, in Selfridge's case, (and Mr. Justice Davis, in Travers's case, probably found- 
in*,' liin opinion upon that of Parker,) says: * A man who is attacked by another under cir- 
ciiiMMtiinccH which denote an intention to take away his life, or do him some tnormous bodily 
harm, may lawftilly kill the assailant' Mr. Justice Davis uses nearly the same expression. 
Hawk. {(:. t>!), H. I.'J,) trnos still further, and allows a man to kill any one who attempts to beat 
him. But we find no other authorities to support this. Mr. Justice Story, in the first part of 
hiHciiar^c in TniverH'n cjLse, appears to give some countenance to the idea, but he aflerwarda 
i'xpn^Msly ue»,'iitiveri it, l)y sayinsf, tliat, in excusable homicide, the defendant is supposed to 
kill his arlversnry under tlin impression of an ahsolutt necessitj/ so to do in order to save his own 
life. liuMMeli, (p. 77H,) s.iVH, that, in order to excuse homicide, the defendant is supposed to 
kill his adverwary through mere necessity^ in order to avoid immediate death. East, (C. L. 
iirtO,) UHCH liif; very same expression ; and Foster, (p. 276,) says the defendant must show 
that Mh? killed liiH adversary urjjed by mere necessity for the preservation of his own life^* 
HoNcoe, (p. <;il,) uses the same expression as Foster, and with these all otlier authorities 
norm to h'^rvr. It is j)lain that the opinion of Hawkins cannot be reconciled with these au- 
thoritii'M. Indeed, it is contradicted in terms by several of them. But there is one way in 
whic'li we think tli': opinion of Parker and Davis may be reconciled with that of East, Russell 
and the other Hutlif)rilieH quoted. Mayhem is a forcible felony ; when deliberately attempted 
it may he reHinted to the death of the person attemptinjj it ; and killinor in resistance to an 
asHMiilt without previouH malice, so violent as to render the commission of mayhem probable, 
would undoubtedly hr held to he excusable. If, by ' enormous bodily hann,' the learned 
judjreM meiint mayhem, their opinion is probably correct; and, from all tlje circumstances, we 
art? inclined to heli<*v<* this is the sensJO in which they used the term. For these reasons we 
have laid riown \hf* rule as in the text." 

SiK'li was tin' •rnnuid of Mr. Alvord's proprwed limitation of the justification of homicide 
in Mr'lf-deri'nrc !<> tlu' case of lifo or limb heinnf in danger. 

One iH undouljtedly justified in forcibly defendinir his person and property agrainst vio- 
lence. Ill' I'finnot ordinarily mak(^ Huch defence without more or less dansrer to the wrong- 
<loer; and tin* cojiimon law ajjain and airain lays down the doctrine, that if, in making appro- 
print*', proportionate and necessary defence against unlawful violence, he happen to kill the 
wrong-doer, tho homicide is justifiable. It is not easy to preserve and vindicate the sacred 
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party threatened, the means and intent, immediately to put his 
threat into execution, if not prevented by force.' 

> Kel. 55. 

ifaelf-defeiice, without pennittinff the use of force whereby the wrong-doer miy be put 
wer. It ifl eMenti&l to effective forcible defence, that the party defending ahould have 
fil to put in danger the life and limbs of the wrong-doer in some degree. In how great 
ee may he then put the life or limbs of the wrong-doer ? The only answer that can be 
ii, tliat he may put tbem in as great as is ntet$$anf to his own defence. Indeed, it is 
LU^KMsible to guaranty the right of self-defence without extending the insti6cation to 
ide resulting incidentally from a defence that is ntunarv and proper under the partica- 
comstancea of the case, and it plainly seems to be utterly beyond the power of leffisla- 
id written law to provide and mark out before hand what species and degrees of derence 
C Msa i y and proper in all possible cases. This is essentially and unavoidably a ques- 
• be decided m each particular case. It being permitted to the assailed party to put 
B and limbs of the wrong-doer in danger, it follows that the degree of danger in which 
tmg-doer may be put, is to be governed by and depend upon tne occasion which justi> 
ttio^ life, life or member in danger at all. The wrong-doer may be put in as great 
r at It is necessary in order to an effective defence in the particular case. It does not 
Mtfy for legislation or jurisprudence to extend rules on this subject beyund this point 
popping of the ears orslittinjp^ of the nose is not mayhem, but the law is not understood 
lire that a man should submit to have his ear cut off* or his nose slit when he has force 
b to prevent it, whatever nmy be tlie consequence of his resistance to the assailant 
ii probably one of the cases intended by Chief Justice Parker, by ** enormous bodily 
' Whether he can defend himself against such an attempt without the use of force at 
ta bow great danger he must neceuiarUif put the life or limbs of the assailant in order 
nd himself against mutilation, are questions depending on the particular circumstances 



m respect to which it seems to be utterly impossible to furnish any particular, 
c mlea before hand. 



the party defending himself is justified because he used only the proper and 
■ly defence, though in so doing he happened to kill the assailant, this not being his 
on or the probable consequence of his mode of defence. In another case, he puts tho 
at*s life in evident danger, but does not intend homicide. In another case, he inten- 
f kills him. These are all cases of homicide in defence, but the circumstances which 
be a justification in one case would not be so in the other. It is tbe last of the above 
ibat is most frequently referred to in the books, where justifiable homicide is treated of; 
«Be of firing a pistol at a short distance, and the like ; and accordingly tbe justification 
bed to tho case of great and imminent danger to the party defending himself. 
ere the authorities restrict the right of personal defence within narrower limits, they do 
e«d to deny that a homicide incidentally resulting from reasonable and proportionate 
leiice is justifiable. The doctrine established by the authorities and argument! on tho 
U is, that one shall not ininUionally take an assailants life, or repel his attack in such 
I will obviously or most probably be fatal to him, unless the loss of one*s life or liberty, 

loss, disabling, maiming or mutilating a limb, member or corporal organ, is evidently 
ptred by the attack. This doctrine seems plainly to recommend itself to tho common 
of mankind. That is, if a thief attempt clandestinely to pick my pocket and I detect 
ad raise my hand or cane to repel him, as I well may, and, he not desisting, 1 strike 
itb intent merely to keep him oflT, and only with as much force as seems to be necessary 
t purpose, and m such manner as would' not ordinarily be fatal or maim a perwrn, but 
Bppen< that the blow is mortal, this certainly cannot mdce me euilty of a crime. But 
mA of striking in such manner, I had, on detecting him, instantly and without notice 
tin dead on the spot, merely to save the nx>ney in inv pocket, this would be a culpable 
de. But if the thief, while he was picking my pocket with one hand, hold a deadly 
D ID tbe other, ready to inflict a mortal wound in case of resistance, the case is change<l 
toto one of justifiable homicide. That is to say, one may put tho life or limbs of tbe 
•doer in danger, in a reasonable, proptirtionato degree, in defence of his own pursr. but 
■ot purposely take tlic life of ihn wrong-<K)or, merely to save his own piin«c. whore m» 
;e is threatontM) by th** thief; but if tho attempt to steal is accompanied by violence, it 
B repelled by preptyrtionatc and adequate force. This is supposed to be the doctrine of 
istiiic cornmoo law. 

doctrine of the common law is oflen expressed otherwise in the books. Thus Mr. 
tt, (pL 4SK citing Blackstone^s Com. c. 4, p. Id!!,) lays down the doctrine that ** the com- 
tw wiU not soiTer with impunity any crime to be pmented by dMth, unlen the 
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35. Homicide necessarily done by any one in defence of h 
dwelling-house or that of another, against unlawful violence, is just 
fiable.(aa) 

36. Homicide necessarily done in defence of a lawful right, or i 
property other than a dwelling-house, is justifiable in case of a crin 
inal aggression or attempt in respect thereto, involving danger i 
mutilation, loss of life, or of personal liberty, or loss, destructioi 
maiming or disabling, or privation of the use or function of lim 
member or bodily organ, to the party defending and having a lawf 
right to defend the same.(66) 

37. Where two or more persons are equally exposed together i 
common to imminent death, to every appearance inevitable to al 
unless life can be saved to some one or more by means of the deal 
of some one or more of such persons, a homicide of one or more * 
such persons, necessarily done by any of the others for the purpoi 
and as the only possible means of saving their own lives, is justil 
able, provided the homicide be free of all malice in the party charge 
therewith, and provided the necessity of the homicide was not d 
rectly induced by his culpable fault or neglect.(cc) 

if committed, would be punished also with death." That is, if a man attempt to cut off t 
ears or finger of another, or kidnap him, and the party attacked cannot prevent the crii 
without resorting to means of defence that will certainly or very probably result in homici< 
he is by law required patiently to submit to mutilation or to be sold as a slave. This d( 
trine is deemed, from the cases already cited and for the reasons given above, not to be the la 

[aa) Comm'th v. Drew, Mass. R. ; Granger's C. 5 Yerg. Term. R. 459. All the books 
the common law agree in the doctrine of this section. 

{bb) In the books, the doctrine is frequently laid down, that homicide in defence of prope 
othT than a dwelling-house is not justifiable, but is murder or manslaughter according tol 
circumstances. But the books add, that, if the attack upon the person or property of anotJ 
is accompanied by the intent or attempt of nn "atrocious or known" felony, defence even 
the death of the assailant, where the homicide is necessarily done for the purpose ofsu 
defence, is justifiable. (Gabbett's Crim. Law, 494 ; 1 East, P. C. 271.) In these cases, st 
Mr. East, the party defending himself or his property is not obliged to retreat, " but m 
pursue his adversary until he has secured himself from all danger; and if he kill him in 
doinpr, it is called justifiable self-defence." (East, P. C. 272.) 

The Stat. 24 H. 8, c. 5, which Mr. East (P. C. 272) says was made in affirmance of I 
common law, and which, whether so made or not, would be part of our common law, reciti 
that it liad been doubted whether, " if any person attempt feloniously to rob or murder a 
person, &c. should happen in such attempt to be slain," the party so slaying him should f 
feit his grods, provides, that "he shall be fully acquitted and discharged" of such forfeitui 
that is to say, it is justifiable homicide. This is the doctrine of tlie above section, snbstit 
ing "criminal aggression or attempt" in respect to property or a right, whereby life or lir 
&.C. is put in danger, instead of the expression " atrocious felony," " known felony," for f 
reasons already stated in previous notes. 

By the above section, the justification is limited to the case of a "criminal" attempt, a 
80 does not include mere trespasses. 

(oc) The case ordinarily put in illustration of this doctrine, is that of two men, in case 
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38. Justification of homicide on the ground of self-defence or de- 
fence of another, or of property or a right, and extenuation thereof 
on the ground of passion, excitement or perturbation, are not appli- 
cable where the homicide is committed in knowingly and criminally 
resisting, preventing, hindering, interrupting or obstructing, or in 
knowingly attempting unlawfully to resist, prevent, hinder, interrupt 
or obstruct the lawful infliction of any punishment ; the lawfully en- 
forcing of a penalty or forfeiture ; the lawfully keeping of the peace ; 
the lawful prevention of crime ; the lawful making or maintaining of 
any arrest, or seizure of person or property ; or the lawfully com- 
pelling, coercing or restraining of anotheT.(dd) 

39. The preceding section applies to the case where the homicide 
is done in making the criminal resistance, and not to the case where 
such resistance has ceased, before the homicide is done, and where 
the homicide is no part of such resistance, but is entirely distinct 
from it.(6e) 

wreck, getting upon the same plank, which can support only one. (Bac. Maxims o fthe Law, 
Reg.5; 1 East, P. C. 294 ; 4Bl.Coin. 186; 4th Rep. Eng.Commrs. p.37,a.d9; Hawk.c.28, 
i.£; Dalt339. 

(«U) It is deemed sufficient to state, in the text, that the case provided for is that of an offi- 
cer or other person in the exercise of a legal authority, or right, without proceeding to par- 
tknlarixe what is such an authority, as for example, if he is executing a legal process, it 
mntt be one issued by a court having jurisdiction, in a legal form, and be executed in a legal 
mumer ; (Fourth Rep. of Brit Commrs. p. 40, a. 54, 55, 56, 57 ;) for it is proposed to lay down 
tiie proposition broadly and universally, that, if one attempts to hinder and resist another in 
doing what he, as an officer or private person, has a right to do, and the party interposing 
knows, or is presumed b^ law and bound to know, that he has such riffht, and in so doing 
kilb him, such killing is malicious and murder, of which there can l)e no doubt, the case 
standing so, for it would be presumed to be malicious, and so would be murder, though it did 
not appear by direct proof, whether the party killed was acting legally or not acting at all. 
The proposition in this section, therefore, is merely that the fact of killing, with the aggra- 
Tttion tnat it was done in resisting and hindering another in the exercise of a legal authority 
or rifffat, is, the case standing thus, a malicious killing in law ; and is not a case of killing in 
•elf-defence. 

^ The question then arises, as to the kind of legal act which the party killing is resisting, 
and it will depend on this, and on tho kind of resistance, and the mode of resistance, whether 
the resistance itself is a crime ; if it be a crime, then the case comes within this section : — 
if, from want of notice or otherwise, it be not a crime, the case will stand free of this section, 
and admit of justification on the ground of defence, or extenuation on the ground of passion. 

(ee) This definition coincides with the subsequent provision, which is a mneral doctrine 
of law, that all justifications, excuses and extenuations are applicable to the time when the 
homicide is done ; so in this case the deprivation of a justification is confined to the time tokiU 
the ground of such deprivation subsists. In either case the circumstances and relative posi- 
tion of the parties may vary and shift, and be reversed from time to time, in more or less 
rapid succession ; and a contest or series of contests may commence wiUi one party being 
entirely in the wrong, and end with the other being entirely in Uie wrong. The fact that a 
party began in the wrong is likely to bear against him, and this is allowed of, and provided 
for, in tli^ forty-sixth section ; but whether it ought to have weight in a particular case, and 
what weight, if any, it is entitled to, are matters necessarily belonging to the tribunal before 
which the trial is had, and quite beyond the reach of previous regulation. 
4 
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40. Where due notice is given at the time of the homicide of any 
public officer or other person that he is in the lawful exercise of his 
lawful authority or functions; or the lawful discharge of a duty im- 
posed by law, the person committing the homicide is presumed to 
have such notice.^(^) 

41. Where the person committing a homicide has the ready means 
of notice that the public officer or other person killed was at the time 
in the lawful exercise of his lawful authority or functions, or in the 
discharge of his duty imposed by law, and can be ignorant thereof 
only through his negligence or fault, he is presumed to have such 
notice. 

42. Justification or extenuation of homicide on the ground of self- 
defence or defence of another, or of a right or of property, avails only 
as far as such ground existed at the time of the homicide.(^^) 

43. In order to justify homicide done in the forcible defence of 
person, property or right, it is requisite that the object and occasion 
should be sufficient to justify the resort to force in defence, and that 
the kind, mode and degree of force used, should be necessary under 
the circumstances as the same may, according to law, be alleged 
and shown or presumed to have appeared, to the party making de- 
fence.(AA) 

» Fourth Rep. Eng. Commrs. p. 41, a. 58, 59, 60, 61, 62 ; 1 East, P. C. 296, 314 ; Post. 310. 

(ff) The law expressly provides in some instances for the notice, as in cases of riots ; in 
others, it is a matter of construction and inference from the facts. The question in each case 
is, did the person doing the homicide know that the law would give the authority asserted 
and exercised by the party killed ? and did he know the person to have this authority ? — 
Whether the law can give such authority he is bound and presumed to know, and, therefore, 
if the person is acting under the authority which every one has, in like case, every body 
knowing the case is bound and presumed to have notice of the authority. But where the 
authority depends upon particular circumstances, or a commission or other special power 
given to the person acting, or to one whom he is aiding, notice of this is to be carried 
home, by some kind of evidence, to the party doing the homicide : but it is quite impossible 
to fix by legislation before hand, all tlie ways in which such notice may be carried home to 
him. Whether he in fact had the notice, or had so obvious means of getting it that it is his 
own negligence and fault if he had it not, are questions for the tribunals. 

{gg) See 4th Rep. Eng. (>)mmr8. p. 37, a. 37. Though the ground of justification or ex- 
tenuation had existed shortly before, if it had then ceased, it will not justify or extenuate the 
homicide. 

{hh) See Selfridge's C. Mass. Sup. Jud. C. Nov. 1806, and Nailer's C. East, P. C. 277, 
as to the occasion being to be considered as it appeared to the party. But the defence must 
be confined to proofs or presumptions admissible by law. 
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44. Homicide is construed to be done necessarily where resort to 
ferce is justified bj the occasion, and the force used is not excessive 
ID kind, mode and degree, but is proportionate to the legal and jus- 
tifiaUe purpose of defence by force ; and the adequate and practica- 
ble force least violent and dangerous in kind, mode and degree 
tliat may appear or be legally presumed to have occurred to the 
party resorting thereto, as being practicable and adequate under the 
particular circumstances of the case, is adopted by him.(n) 

45. Whether the occasion and object of the defence be an ade- 
quate justification of a resort to defence by force at all, and whether 
the force used be excessive in kind, mode or degree, are questions 
for the jury.(«') 

46. In case of homicide in alleged defence of person, property or 
right, where new material circumstances supervene in the course 
of the attack and defence, by either party's losing or gaining means 
or advantages for attack or defence, or by supervening provocations, 
injuries, concessions, advances, retreats, aggravations, reparations, 
reconciliations or otherwise, all the aggravating and extenuating cir- 
cumstances, having by law a material bearing upon the question of 
the guilt or innocence of a party, are to be taken into considera- 



(n) Tb0 miestinn of Uie adequacy of tho occasion for defence by force, rcaulting direcU? 
or incidenUlljr in hoinicid'% would, without any express provision for the purpose, be consid- 
ered a matter of fact for the jury. 

As to the profision that the occasion must be an adequate one for a rcsortin|f at all to 
fiafce in defence, the question is, as to tho language in which tlie provision shall be expressed, 
■nc as to the principle of tho provision, for the principle is involved and embodied in the 
iortrioes of the common Uw. It is no more than to say, that the law docs not sanction a 
gntnitous homicide, and it is plain that a homicide may be unnecessary in any reasonable 
coosCfuctJon of necessity, not only because the obiect proposed may obviously bo attained 
witboot resorting to homicide, but also because the obiect, motive or occasion is too trivial. 
For iMUoce, one may pre%'ent murder by the homicide of the perKm attcfmpting to commit 
iti where there is no other obvious means of prvventmg it Here is an adequate u>otive and 
occasKML But tho preventing of the shooting of a dog or a fowl, is plainly not of itself an 
mdteqmUi tnntivc or occasion for shooting the person making the attempt, tnough lie ctnild in 
BO other way be presented. In such case the homicide is culpable, citner because the occa- 
mum u too trivial to justify defence by force at all, or because the mode and degree of force 
m unnec<'««ary or ummitiible, and shown a deirTf»e of malice charactrrising rith«T murder or 
nsuMlsugtiti^. and, whetlier it be one or the otiier, is a question a€ fact for the jury. 

The dfirtrine, that the force used must not be dis|»mpoftionate in kind or degree, rtms 
through tho wholo jnrispnidfnce on tiie nubject of manslaughter and justifUble htsnicide, 
and arrordingly any particular refcrrnccs on tliis point secnn to be unnecessary. 

fj)\ This if thi» present common law, and in expressed merely for the puipose of guarding 
against a msronstnirtinn of the grounds of jiistifiratioii or extenuation «h homicide under 
the other sectitins of this chapter. Though the circumstances at the time of the homicide 
wtU decida its chancier, yel the prtvioui circumsUocei will have a matehal beariag upon 
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47. The justification on the ground of defence does not extend to 
acts of revenge or retaliation. (AA;) 

48. Where the necessity of the homicide, in defence, is volun- 
tarily and purposely induced by the party doing the homicide, or is 
the plain, direct consequence of his crime or gross and culpable 
fault or negligence, and such consequence may be shown, or be le- 
gally and plainly presumed to have appeared evident to him, or have 
been foreseen or anticipated by him, the necessity is not a justifica- 
tion.^ 

As in case of two persons encountering each other with deadly 
weapons, if the encounter commenced upon and in direct conse- 
quence of a violent criminal assault by one of them upon the 
other, who acts merely in lawful, justifiable defence of himself 
and is killed, the party killing cannot allege in vindication of his 
killing the other, the necessity of so doing in self-defence, for 
though his life may have been in danger, and, in order to protect 
it, it was necessary to kill the other, this necessity was directly 
induced by his own criminal act.*(^) 

» 1 East, P. C. 283 ; Kel. 128 ; 1 Hale, 45, 58 ; I • Fourth Rep. Eng. Commrs. p. 37, a. 37. 
1 Hawk. P. C. c. 28, s. 22. | 

the state of the case at that time, and must therefore be taken into consideration. See 4th 
Rep. Eng. Commrs. p. 37, a. 37. 

Where the occasion, object and motive of tlie forcible defence are adequate, whether it 
were so origrinally or become so by super\'eningf circumstances, and the unlawful attack or 
encroachment upon person, property, right, privilege or franchise, is witli a dangerous or deadly 
weapon, or with violence and outrage, the party defending may, on due warning or notice, 
where warning or notice may be reasonably required, resort to such mode and degree of 
forcible defence of person or property and vindication of right, as may be reasonably pre- 
sumed to have honestly, legally and in good faith appeared to him, under tlie circumstances, 
to be necessary to defence or vindication, and commensurate and proportionate to the occa- 
sion, subject, object and motive of tlie defence or vindication ; and a party seems not to be 
required by law to submit, yield and give place to illegal violence and outrage, where the 
alternative of submitting or not is, of itself, an adequate and grave occasion of contest, forci- 
ble resistance, and strenuous, extreme defence, though in such case homicide should inci- 
dentally ensue from such defence. The books and precedents sometimes appear to express 
a different doctrine, and, taken literally, would seem to take away and abolish the sacred 
ri^ht of forcible defence of person, property and right against illegal violence and outrage, 
where the aggressor has a great superiority, and has the party attacked at a great disadvan- 
tage. (4 Bl. Com. 180, 181; Selfridge's C. Sup. Jud. Court, Mass. Nov. 1806; Nailor's C. 
1 East, P. C. 276.) But these expressions must be subject to a construction consistent with 
the general rules on this subject 

(kk) If a person doing homicide be actuated by a spirit of resentment and retaliation, in- 
spired on a sudden, it may amount to extenuation under the subsequent provisions on that 
subject, but is not, in any case, a justification. 

(//) In cases of this description, the mere fact of one or the other being originally in 
fault, though generally of material weight, is not always conclusive, for the original fault 
may have been trifling, and be counterpoised or lost in the subsequent equal or greater, and 
inexcusable fault, of the other part}^ . That is, the justifying necessity may not be a direct, 
obvious consequence of the original fault, or one that could possibly have been anticipated. 
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Or where two agree to fight with deadly weapons, and one kills the 
other, the homicide is not justified on the ground of self-defence, 
for each of them, by his own gross fault and criminal act in vol- 
Qutarily engaging in the fight, induced the evidently foreseen 
consequent necessity of wounding or killing the other, in his own 
defence.' 

So if one seeks and attempts to foment a quarrel, with intent to kill 
or do great bodily harm to another, endangering life or member, 
and thereupon, a quarrel directly ensuing, he kills the other in 
parsuaace of such intent, he cannot, in justification, allege neces- 
sity in self-defence, though, in fact, at the instant, he may have 
been in danger from the other, for this necessity, if it exist, was 
voluntarily induced by him by his own criminal conduct.* 

49. 1^. Homicide done in pursuance of a legal sentence, judgment 
9 decree, by a person legally authorized, or otherwise done by au- 
thority of law, is justifiable. 

2^. In order to render a sentence, judgment or decree legal, the 
court giving the same must have jurisdiction of the case : 

3^« The execution must be done tfi pursuance of, and in conform- 
ity with, the legal sentence : 

4^. The execution must also be done by a person authorized by 
law.' 



50. Homicide necessarily done in legally arresting any one on 
a charge of felony ; or in detaining or restraining any one for arrest, 
or in attempting legally to arrest any one, or to detain or restrain 
any one for arrest, or in legally detaining or restraining, or attcmpt- 
mg to detain or restrain any one after arrest, for examination or 
prosecution on such charge, is justifiable ; provided the person killed 
appear, or is legally presumed to have known, by direct notice or 
otherwise, that such was the purpose of his arrest, detention or 
restraint.(fiim) 

51. Homicide necessarily done in preventing or attempting to 



* Fovnh Brp Eng. Cuminrs. p. 3'.», a. dO. 
•MsMk'n C. 1 Eut, r. C. 23«); 1 Hawk 
r C. c. 31. i. 21. 7lh Ed. ; 1 Hale, i56. 



» &?*• 1 Hale. P. C. 4W-502 ; '2 Hair, P C. 
411 : F<islrr. 2»'.7 ; 1 Hawk P C c 1*S, ». 10 ; 
4lh Rep. Eng. Commrv. p. 'M, a. IX). -1. 



(mm) Enff. rominri. 4th Rrp. p.34.arua9: 9 Hale, P. C. 118 ; I Half*. P. T. 4H0.4tK>; 
Fm€. Ihnr. II. c. ♦i, n. 4 ; Fjurt, P. C. aW. 300. T1m» juatiliration of ihi* hiMiiicidi* accHtrdinft 
!• thia arrtioii la much narrowrr thaa in the Knglish commoo Uw, by roaaoii of the OMirc re- 
of Moaj proposed in this eodo. 
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prevent the escape of the person killed, who was legally imprisoned, 
in custody or detained under a conviction or sentence, or on a 
charge, complaint or prosecution of or for any crime, is justifiable. 

52. Homicide necessarily done to prevent the person killed from 
committing by violence any felony at the time attempted by him, is 
justifiable.(nn) 

63. Where any officer or other person, legally authorized to exe- 
cute any legal vnrit, process, warrant, mandate, commission or power, 
issued or granted by competent public authority, is forcibly resisted 
in the execution of the same, or in proceeding or attempting to 
execute the same, he may overcome such resistance by force ; and, 
in case homicide ensues from the kind and degree of force apparently 
at the time necessary for overcoming such resistance, it is justifiable; 
provided the persons resisting, appear, or may be legally presunied, to 
have had notice, directly or otherwise, that the officer or other person 
resisted, had, and was acting in pursuance of, such writ, process, 
warrant, mandate, commission or power.^ 

64. Every person is authorized to interpose to prevent or stop the 
commission of any crime, or any unlawful injury to the person or prop- 
erty of another, attempted by force or threat of force, and, in case 
of homicide ensuing, shall have the same Justification or extenuation 
as in case of self-defence or defence of his own property or right.(oo) 

55. Where a homicide is done without malice aforethought, and 
through an honest mistake of the authority by law therefor, or legal 
justification thereof, or of the use of the force causing the same, it is 

• 1 Hale, P.O. 457, 481, 494; Fost.Disc.II. c.8, 1 lis's C. Fost. 137; 1 East, P.O. 304,314, 
s. 8, 9, 18, c. 2, s. 4 ; Kelyn- 66, 115 ; Cur- 1 318. 

(nn) This justification applies only after and during the attempt to commit the crime, not 
to the caae of a merely meditated crime. 

{oo) The crime must be attempted in order to the justification ; it is not enough that it is 
merely expected. The principle of this section is, that, in the case provided for, every mem- 
ber of the community is a peace-officer, and clothed with authority as such. It is an essentia! 
principle that the law, which forbids a crime, will not only sanction but encourap-e endeavon 
to prevent it. This is especially the doctrine of the common law, but it is applied to a cas€ 
of attempted /e/ony. Instead of this limitation, that of force and criminal injury to person oi 
property or right is substituted ; that is, an attack upon and defiance of the law and of th< 
community, and that attack made by force, or, which is in effect the same, menace of force. 
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extenuated homicide in the first, second or third degree, viz. : in the 
first degree, if such mistake arise through the gross fault, negligence 
or rashness of the party killing ; in the second degree, if such mis- 
take be without his gross fault, negligence or rashness, and not the 
mistake next specified ; and of the third degree, if it be a mistake as 
to the jurisdiction or authority of the court, tribunal, body, board, 
officer, magistrate, commissioner, functionary or person assuming to 
adjudge, decree, order, authorize or sanction such homicide, or the 
force causing the same ; or a mistake as to the legality in form of, or 
as to the construction of, or proceeding in respect to, such judgment, 
decree, order, authority or sanction, where the court, tribunal, body, 
board, officer or magistrate, commissioner or functionary giving the 
same, has legal jurisdiction or power in the case, or in cases of simi- 
lar kind, class or description to that to which the case is supposed 
and taken, at the time, to he]ong.(pp) 

66. Homicide done without malice aforethought on an occasion, 
or in a case, for which a justification is provided by law, on certain 
conditions and within certain limits, but not done within such limits 
and conditions, is extenuated homicide in the first, second or third 



As homicide in self-defence, but not justified by reason of neglect to 
give warning, where such neglect is not, in the circumstances, evi- 
dence of malice aforethought. 

Or homicide by an officer in discharge of his duty and without 
malice aforethought, but, through mistake or perturbation, with- 
out due notice to, or knowledge by, the party killed, of the legal 
authority of the officer. 

Or where a father, in using a rope to chastise his son for a heinous 
offence, causes his death, though, by reason of the dangerousness 
of the instrument or the manner of using it, the homicide may 
not be justifiable, it may, by reason of the provocations on the 
part of the son at the time, be extenuated on the ground of ex- 
cusable sudden passion.^ 

But if, in transgressing the limits or conditions of the justification 

» 1 East, P.O. 261. 

(fp) The oommon law gives no rule for the discrimination of the degrees of manblaughter. 
But where an offence raries within so wide a range, deserving imprisonment for many years 
io some cases, and being but slightly culpable in others, it seems to be desirable, if practicable, 
that the yeidict should intimato the degree of guilt, imputed to the accused by the jury, 
aomewbat more dafinitoly. 
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applicable to the caae, there appear to be maliee aforediou^t a 
iQtent or diepositioii, the case is murder ; a9 where a blackemitfa 
by way of correction, strikes his servant with a bar of iron,' or t 
woman stamps upon her child.* 
Where a homicide is committed by an officer under a mistake as i 
the jurisdiction of the court, under the supposed and assumei 
authority of which he is acting, this does not necessarily ez<dttd 
the justification on the ground of self-defence, or Uie extrnitts^oi 
by reason of prorocation. 



57. Homicide without malice aforethought, done of a sudden im 
pulse, under the sudden infiuence of passions excited by provocatio] 
or other adequate cause^ — whether insult, threats, violence or other 
wise, — by the party killed^ and tending and operating materially t 
disturb the judgment and mental faculties, and weaken the self- posses 
sion and self-control of the party doing the homicide, is extenuate 
homicide, in the first, second or third degree, according to the cii 
cumstances of the case,(9iy) 

As if one detect another in the commission of adultery with hi 
wife, or her luisband, and straightway kill such other, it is p« 
sumed to be extenuated homicide^ though this presumption ma 
be rebut ted 5 and the case shown to be iniuder, by proof of pre 
meditation, a plot, or other circumstance showing the homicid 
not to have been done of sudden passion, but on deliberation an 
with malice aforethought. 

The passion must be justifiable or excusable on the ground of it 
arising on an adequate cause on the part of the person killed 
where it arises without such cause, from a morose, vengeful, ma 
lignant or savage temper, it is not an extenuation. 

58. Homicide without malice aforethought, done of a sudden im 
pulse and under the sudden influence of legally justifiable or es 
cusable alarm, surprise, fear or perturbation, adequate, tending, an 
actually operating materially to disturb the judgment and menti 
faculties, or materially to weaken the self-possession and self-contn 

« Grey's C. Kel. 64, 65, tiled 1 East, 261. * Ibid. 

(qq) See Fourth Rep. of Eng. Commrs. p. 38, a. 41, where are cited Tooley'a C. 2 Li 
Raym. 1896 ; 1 East, P. C. 326; Fost. 291 ; 1 Hale, P. C. 469 ; 1 Hawk. P. C. c. 31, 
34 ; Fray's C. 1 East, P. C. 236. 

Mr. East, 1 P. C. 232, states the doctrine upon this subject thus : " Where death ensui 
from sudden transport of passion or heat of blood, if upon a reasonable provocation and wit 
out malice, or upon a sadden combat, it will be manslaughter." See also Kel. 137. 
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of the party doing the same, is extenuated homicide of the first, sec- 
ond or third degree, according to the circumstances of the case.(rr) 

{rr) The dininction of this from the preceding section is, that, in the preceding, the pas- 
■OQ IS caused hy the party killed ; in this, it may arise from any cause. See 4th Rep. Eng. 
Commri. p. 37, a. 40. 

'• Th*» indulgence which is shown by the law in some ca-ses to the first transport of passion, 
ii a coodeacension to the frailty of the human frame, iUp furor hret-is^ which, while the frenzy 
Imu, renders a man deaf to the voice of reason.'* (1 IlustM^U, 232.) 

One question on this subject is, whether the extenuation is to be limited to cases of fuir 
cmoaed by personal violence, or extended to any case of rage from any sufficient cause, justi- 
ffiBg or at least being a reasonable excuse for the sudden transport. 

Tbe doctrine on this subject at common law is somctimeH thus Htated : *' No breach of a 
■aa*s word or promise, no trespass either to lands or goods, no affront by mere words or ge*- 
turn, however false or malicious, and a^i^ravated with tho most provoking circumstances, 
viU free the party killing from tho guilt of murder.*' (Fost. 29() ; 1 Hawk. P. C. c. 31, s. 
31 ; Hale, 455 ; llussell on Cr. v. 1, p. 232.) So Holt, C. J. says : *' Words cannot make 
provocation to kill or maim.'' (Keite's C. 1 lid. Raym. 141.) 

So Mr. East, who is one of the sifest authorities for the doctrines of the common law, 
■JB, (v. 1, p. 232, c. 5, s. 19:) ** Words of reproach, how grievous soever, are not provo- 
otKMo saiBcient to free the party killing from the guilt of murder, nor are contemptuous or 
lulrinff actions or gestures, without an assault upon tho person ; nor is any trespass against 
kwb or goods. This rule governs every case where the narty killing upon such provocation 
Bad« uAe of a deadly weapon, or otiierwiso manifestea an intention to kill, or to do some 
grtmt bodily harm." 

H« instances an exception according to Lord Hale, in Morley's C. 1 Hale, 456, that 
mnmoe of bodily harm may be an extenuation of homicide ; but then he intimates a doubt of 
this, and says tho report of the sam^* case, in Kol. 5.>, contains no such d(K*trine, and he 
iaally limits the doctrine ** at least" to tho ca»i> where the menace '* is accompanied by some 
Id denoting an intention of ftdlowing it up by an actual asnault." Hut if the menace is evi- 
4mtJy a prelude to an imnijdiatn act of pcrnonal vi;>lenre, the case may be one of personal 
4eCnftce, and so belongs to another rule. To give the modi fixation laid down by Mr. East 
Hir significance, and mike it applicable to the question in di&cuHsion, he must be understood 
to mrari an act mintfenting an intention of imni-Mlialely following up the menace by an as- 
laalt not endingenng life or likely tii cause ^rcaf /w/i/y harm. For examule, if one threatens 
loabcKH another, at the sam» tim?; pre<«enting a pistol, (.Selfridge's C. Sfass. Sup. Jud. C. 
Nov. \**'M,) or threatens to kill him, and at the samn tim?' is taking aim for a blow with a 
ifa.-ily w^^apon, thr* threatiMied party i^ uudmibtedly justified in rcMirtiug to the means neces- 
nrx f»»r hi^ d »fence. It is a ca»e for the application of the doclrme of justification in relf- 
iti^ncB. If Mr. Eist in"ans such u case, this in an aliM»lute denial of the rule an laid down 
by Lord Hal'*. Hut his languag-; iin|Mirts, not a denial but a modification. H** must, there- 
(un, m *aa an a'*t indicative of an aitempU'd violence not endangering life. Now the que*- 
UoQ. It IB to b«* kept in mind, is that of provocation and pasMion, and what is a reasonable 
eaa«* and apdogy for pattion: and Mr. Eint, agreeable to many if not m(Hit other authontiea 
ht tbe eommin law, in eflTtct here again lays down the rule that no provocation or cause of 
paasion. not accompanied by actual, or imminent, evidently impending personal violence, is a 
naaanable ground or justification for a degree of passion or rage, {Juror brevts,) sufficient to 
ettenuaie homicide. 

Tbe question then is, 1. one of experience ; S. one of expediency, via., can there be any 
passible provo''ation« insolence, insult, indignity and contempt, that will be a reasonable, sofl(- 
cwat cuts? of th*' greatest dcffreu of anger and resentment. It seems to be a matter of no 
doubt that th !re are such. In som.* relations, situations and positions of the parties, other 
prororatui.ts than tho^e by violenee, are, to th * extrom'*^t degree, exasperatinir. If, then, 
arofj^ition, cxinpTatKin. or transport of pxH^ion, is, in fart, an extenuation of the guilt of 
L;>3uriJ*. it miy b* extenuated though there in no actual phymcal violence. Then. 2. as to 
th* rx^'itm-y of admitting thin fact an tli* ground of a rule of law ; or, in other words, is the 
rulr* a di^geroiin one to entrant tii the tribunals' Thin m a queHion already deciJetl, for the 
tnbaaaU ar.* alreitly ealrunled with the decision of thw question in this very cam' . for provo> 
caxiua by p?n»*»:ial vio|e:i!*e m not an exicnualioti unli*M it be iiuch as to pro<luce the above 
tifrst. Tns tribunals thus d;.»ctde whether it is adequate to produce such effect and actually 
de^t proluc9 It. Ta?y can as WiiU decidj o:i the sams fact resulung from any other cause ; 
■neh eauae being equally a matter of oommoa expehenoe, and open lo ibe kiMwlodg* of all 

6 
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As where an assault is committed with great personal indignity, as 
by pulling another by the nose, and, before time for reflection, in 
the sudden transport of passion, the affront is resented and re- 
pelled by such means of force as the person assaulted has at his 
command at the instant.* 

Where the cause of the passion is wholly inadequate, and ihe de- 
gree of passion sufficient to amount to an extenuation is wholly 

* Lanure's C. 1 East, 233; 1 Hale, 456. The case supposes that there is no danger of life oi 
great bodily harm to the assaulted party. 

mankind. The real question in these cases is, whether the agent was in some degree, for the 
time, beside himself. This is already a familiar question in jurisprudence. 

It is remarked by the English Commissioners, (Fourth feep. p. 38, a. 43, n.) that "the 
Bavarian and several other German codes, by admitting generally, as an extenuation of hom- 
icide, the existence of passion however caused, have introduced a dangerous latitude into th< 
law upon this subject. On the other hand, as a necessary allowance for human infirmity 
and the actual subjugation of the judgment to uncontrolable passion are grounds of extenua- 
tion, it is manifest that, to punish a man as a murderer, by virtue of any peremptory rule 
limiting the cause of the provocation, may be, in effect, to inflict punishment not so much ii 
respect to the particular act of deliberate malice, as of a want of habitual control over a mine 
naturally impetuous and ready to break forth on slight occasions." 

As to limiting the extenuation to some particular rMuse of passion, as, for example, resent 
ment in the case of personal violence, or to fear of violence, as many of the treatises anc 
precedents of the common law intimate, the objection is, that it is, 1. warping the law fron 
the truth of the case, since there are many provocations as pungent and as good cause o: 
transport of resentment as personal violence is ; and 2. it is an unnecessary and gratuitous 8< 
warping of the law, since it is distrust of the tribunals in a matter in respect to which there ii 
no ground for such distrust, for they can as well and safely judge of any other cause of pas- 
sion as of provocation by violence ; tlie shutting out the extenuation in one case and admitting 
it in the other, is, accordinply, 3. inconsistent in principle. 

On this subject, the Enijlish Commissioners, (4th Rep. p. 38,) further remark: " Word.* 
and gestures may be infinitely more irritating and provoi\ing than personal injury of a trivia 
nature. It is extremely difficult, if not impossible, to define all the causes of provocatioi 
which oujrht to extenuate homicide, and we do not k'c any mode by which the object of th( 
law can be satisfactorily accomplished, unless it be by the making of reasonable provocation 
within certain limits, a matter of fact to be decided by a jury." 

So a foreign jurist, quoted by the same conimissioners, says : " The principle of excuse b] 
reason of provocation being once admitted, it is crude and imperfect legislation and perplexing 
to the courts, to mark out before hand the circle within which ihey are bound to confin« 
themselves in a matter subject to so many variations and shades of diversity.*' (Rossi Trai 
de Droit Penal, liv. ii. chap. 21.) 

Some obscurity has been thrown over this subject by not distinguishing sufficiently the jus 
tificaiion on the ground of d( fence from the extenuation on the ground of passion. Words 
however provoking, affiDrd no justification whatever of homicide on the score of defence, fo 
this justification extends only to cases of danger of corporal injury. But the extenuation or 
the ground of frenzy is entirely distinct, and founded on a wholly difficrent principle, both a 
the common law and by all codes of laws. 

But it is apprehended that, notwithstanding the expression of the doctrine of the commoi 
law upon the subject of extenuation in the propositions above cited, its real doctrine is as lai< 
down in the above section. At least, there are not wanting authorities to this position.— 
Thus, Hawkins (b. 1, c. 31, s. 33, 7th Ed.) says : *' No affront by bare words or gestures 
however false or malicious they may be, and aggravated by the most provoking circum 
stances, will CcTHwe" homicide by one who "immediately attacks the person who offend: 
him, in such manner as endangers life, withoxd ginng him tunc to put himself vpon hi. 
guards He speaks not o{ crttnuation but justijhatwn ; the reason for the application to thi 
question of extenuation is stronger. Hawkins puts the vindication upon the ([ueslion of no 
tice and fair play, and thus admits virtually that the words may be a vindication of resort ti 
extreme violence, if such resort be duly had. He cites Kely. 55. The case of Lanure 
cited in the exposition to the above section, is to the same effect. 
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inexcusable, it is not an extenuation of a homicide done by the use 
of a kind, mode and degree of force evidently endangering life, 
or likely to do great bodily harm ; as where A, passing B, dis- 
torts his mouth and smiles at B deridingly, and B thereupon 
strikes A with a violence evidently endangering life and kills 
him. (55) 

So where A, passing along the street, takes the wall of B, there 
being sufficient space between B and the wall, and B, for this 
cause, thereupon attacks A, with a weapon or in a manner evi- 
dently endangering loss of life, limb or member, and kills him, it 
is not extenuated homicide, but is murder.* 

And so also where a game-keeper, who, detecting a boy stealing 
wood in a park, ties the boy to his horse's tail and beats him, and 
the horse, taking fright, runs away and drags the boy on the 
ground, and thus injures him grievously so that he dies.^ 

In order to the extenuation of the homicide on the ground of sud- 
den passion, it must result from, and take place during and by 
reason of, the sudden passion.' 



59. Where the provocation arises from, and is the natural or evi- 
dently probable consequence of, the deliberate illegal act or delib- 
erate gross misconduct of the party killing, it is not an extenuation 
of a homicide committed with a weapon, or in a manner evidently 
and imminently endangering life, limb or member. 

As where, on the refusal by a gardener to deliver the key of the 
garden to his master, the latter goes and fetches his sword and 



« 1 Hale, 455. 

• Hollou-ay's C. Cro. Car. 131; Palm. 545; 1 
Hawk. P. C. c. 30, s. 42 ; W. Jones,' 198; 1 
Hale, 453 ; Kel. 127 ; 1 East, P. C. 237 ; 
Buss, on Cr. b. 3, c. 1, s. 1. 



' See Tooley's C. 2 Ld. Raym. 1206; 1 East, 
P.O. p. 232, c. 5, s 19, p. 325; Fost. 291, 
345 ; 1 Hale, P. C. 453, 473 ; 1 Hawk. P. C. 
c. 31, s. 34, 37 ; Frey's C. 1 East, P. C. 236 ; 
Rowley's C. 12 Co. 87. 



(«s) Brain's C. Hale, 455 ; Cro. Eliz. 778 ; Kel. 131. " Violent acts of resentment, bear- 
ing no proportion to the provocation or insult, are barbarous, proceeding- rather from brutal 
malignity than human frailty ; and barbarity will often make malice." (1 East, P. C. 234 ; 
Russ. 634.) 

The English Commissioners, (4th Rep. p. 38,) say : *' It is not every trivial cause of 
provocation which ought to be considered as an extenuation of the crime, even though a 
violent and irascible person was, in fact, excited by that cause to a pitch of passion, which, 
had it arisen from a just cause, might, by reason of the temporary suspension of the judg- 
ment, properly have extenuated the offence." 

The English Commissioners, (4th Rep. p. 38, a. 41, 42, 43,) provide, that, in estimating 
the guilt of the party killing, special " regard is to be had to the kind and degree of violence 
used as compared with the provocation." The principle of this provision is included in the 
above defmition, in the condition that the " passion" or " perturbation" must be justifiable or 
excusable ; for the act, to be extenuated, must be done under the impulse of the passion or 
perturbation, and this will not be justifiable or excusable, unless it be in some reasonable pro- 
portico to the occaaioa. 
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strikes the gardener with it, whereupon the gardener, seizing a 
scythe-handle, thrusts at and strikes the master with it in self- 
defence, upon which the master strikes at the gardener with the 
sword and mortally wounds him/ 

60. Where the sudden passion has cooled or subsided, or there 
has been sufficient opportunity therefor, at the time of the homicide, 
it is not a ground of extenuation.' 

Where there has been reasonable time for cooling between the 
cause of the passion and the time of the homicide, and where the 
mind has been diverted by other subjects of conversation, or other 
objects, this is evidence, of greater or less weight, to show malice; 
but such evidence, or any other, is not necessarily conclusive, 
according to any arbitrary, uniform measure or standard, or any 
technical rule, but, if at all, by its weight in the particular case. 

61. Where one seeks or provokes a quarrel or contest, and does a 
homicide during the same, or is himself killed, the fact of his seeking 
or provoking the contest, and his motive, intent and expectation in 
so doing, are to be taken into consideration in determining vi^hether 
the homicide be murder or extenuated homicide, and the degree of 
either.(/0 

As where A gives insulting language to B, and B thereupon strikes 
A, but not in a manner endangering life, or likely to do great 
bodily harm, and A strikes B again, and then B kills A, the 
whole circumstances are to be considered in reference to the ques- 
tion of extenuation, not merely the original provocation by A, nor 
merely and only the blow given by him.' 

62. Where one deliberately seeks or provokes a quarrel or contest 
with the intent to commit homicide, and commits the same in pur- 
suance of such intent, the passion existing at the time of the homi- 
cide is not an extenuation/ 

As where one, being as yet self-possessed, deliberately throws a dan- 
gerous missile at another, and, at the same time, draws his sword, 



» £eit«'s C. 1 Ld. Raym. 144. Holt, C. J. said 
in this case, "the cruelty of the cut made 
malice." 

» Oneby's C. 1 East, P. C. 253 ; 1 Hawk. P. C. 
b. 1, c. 31, s. 30. 



» 1 Hale, 455. 

* Mason's C. Post. 132 ; 1 Russ. b. 3, c. 1, s. 1 ; 
1 East, P. C. 239 ; 2 Hawk. P. C. c. 31, 
s. 24; 1 Hale, P. C. 456; 4th Rep. Eng. 
Commrs. p. 39, a. 51. 



(«) That is, the fact of his seeking the encounter does not, in all cases, conclusively show 
the homicide to be muider. The section expresses a familiar doctrine of jurisprudence. 
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thereby showing a malicious intent, and, a contest thereupon en- 
suing, kills the other.' 
Bat where the previous blows or violence are justifiable or extenu- 
ated, in such case, the subsequent homicide may be so.' 

63. Whether opportunity had been given for passion to cool, or 
whether it had in fact cooled, and whether a homicide resulted from, 
or took place by reason of, or was attributable to sudden passion, 
are to be determined by the jury, taking into consideration the time 
and the circumstances intervening.(uu) 

64. Homicide may be extenuated by other circumstances than 
nddcD passion, when there is no malice aforethought of intent, 
disposition or temper. 

As homicide, direct or indirect, occasioned by culpable rashness, 
temerity, carelessness, or negligence ;(rr) that is, culpable for 
want of a reasonable degree of caution, circumspection, preven- 
tive foresight or precaution, according lo the nature of the act, 
and the certainty, obviousness or probability and degreo of the 
danger, as it may reasonably be presumed, or may legally be 
shown to have appeared, to the person doing or causing the hom- 
icide, at the time and under the circumstances of tlie case, in his 
then position and situation.^ 

Or where the homicide is occasioned by a misdemeanor, wilful tres- 
pass or other act, wrongful in its nature, without any intent or 
apparent danger of homicide oi great bodily harm to any one :* 
as where one, wrongfully throwing a stone at a hor.se. kills a 
person, (wtf) 

Or where one of the parties engaged in a lawful athletic or other 
game or sport, takes unfair advantage of another, in violation of 

' Xawirnaffc's C. 1 Ea.st. P. C. 213. It was the | • TnylorS C. 1 East, P. C. CM. 
emM> of ihmviDg a bottle at another ncntsu ' 1 Ea^t, P. C. 2»M)— 271 ; Fiwt. 264 
Uie uble. ' * 1 East, P. C. 2a.'>— 20u. 

(««) Thr qamtion in this caao ia that of thc» cleprrr of malirr, which immr Iradin); r<iin- 
KOD law authonuea rrfer to the court. (Hawl'a (\ 1 l^carh, 3<JH ; 1 lialc, 4.W, 4.W ; Fiml. 
r L ^57) 

(rr) I K-a»l, P. C 25» ; I Hair, P. C. 3«, 475; an, for inntancc, from throw mir a Monr 
from a bright into a street, or letUn^r a riciou.H ox go at large. 1 K.a*t. V.i\ 2ti:» . F«»«i. Jja4. 

(«v) 1 l-A»t. P. (\ 257, who citea 1 Hale, 30, 475. Mr. Font. v. I, p. 2m>, cilmg F»»«t. 
tSB. mad I Hale, 475, and the authontieii for the common law generally, deMgnate Oie cmM» 
kf the czpreHioo maJum in je; lO the text, the eiprcaaion •» wrongful in its nmiun' la aub- 
mamtmd. 



» 
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^^TB^cfiowri ?nl"s~t tii'e fame, and, wTtli i«ratiy"3Wumsta5i 
indicating malice aforethought, kiHs him.(j*^) 
Or where a parent, guardian or master, inflicting pimishmetit an^ 
using compulsion or restraint of his childj ward or servant, e 
ceeda rnoderation and trnnscenils jiisti liable limits, but witho 
tJic degree of malice requisite to murder,' 

65, Juslifieation and extenuation of homicide are to be dete 
mined on in reference to the circumstances and occasion, as t! 
same may be legally shown or presumed to hare appeared to tl 
party alleging the Jtistification or extenuation in his situation ai 

I* rcu instances at the time of the homicide." 
As wh^rft A, witli a pistol in his hand, approaches B in a menaci) 
' manner, ihreatcoirtg to shoot him, and Bj being in fear for I 

I life, and ns the only adequate way of defending himself or f^n.vh 

i his own lif<?j kills A, and it proves that (he pistol was in fact B 

charged.* 
66. In determining on any alleged justification or extenuation 
homicide, it is to be taken into consideration whether any notic 
ord(*r or warning ought by law or the circumstances of the case , 
have been given, and whether the same was duly given to the par 
killed. 



67. The degree of murder or of manslaughter is to be found 1 
the jury. 

63. Under an indictment for murder, the jury may return a ve 
diet for murder in either degree, or for manslaughter in either d 
gree. 

69. 1°. Whoever is guilty of murder in the first degree, shall 1 
punished by 



» 1 East, P. C. 261. 

» 1 East, P. C. c. 5, s. 46, p. 272; Selfridge's C. 

Sup. Jud. C. Mass. Nor. 1806 ; Grainger's C. 

5 Yerg. Tenn. R. 459 } Rutherford's C. 1 



Hawks's N. C. Rep. 458 j Nailer's C. Es 
P. C. 247. 
» Per Parker, J., Selfridge's C. Sup. Jud. Coi 
Mass. Nov. 1806; 1 East, P. C. 275. 



(xx) Fourth Rep. Eng. Commrs. p. 42, a. 70. In such case, the act wrongful in its i 
turo is the taking an unfair advantage. The case of heedless disregard of the life or persoi 
safety of another, would no doubt oome within the same principle. 
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2P. Whoever is guilty of murder in the second degree, shall be 
punished by 



3^. Whoever is guilty of manslaughter in the first degree, shall be 
punished by 



4^. Whoever is guilty of manslaughter in the second degree, shall 
be punished by 



5°. Whoever is guilty of manslaughter in the third degree, shall 
be punished by 



CHAPTER 

DUEL CHALLENGE. 



CONTENTS. 

Steno* 1. Engaging in a dael or challen gi ng. 

2. Accepting a challenge. 

3. Posting. 



L Any person who shall eng » in a duel, with any deadly wea^ 
I, althoagh no homicide shall ensue ; or shall challenge another to 
It fucb duel, or shall send or iver any written or verbal mes- 
e, purporting or intended to such challenge, although no duel 
U ensue, shall be punished by 



1 shall also be incapable of holding, or of being elected or ap- 
ited to any place of honor or profit or trust, under the constitu- 
t or laws of this commonwealth, for the term of twenty years 
f such conviction.^ 

I Any person who shall acce ly h cl \ 

led in the first section, or shj I X < ^ J ^ 

such challenge or message, t d II ei ; 

any person who shall be f t ii 

mght with deadly weapons, , : d 

> shall advise, encourage, c m te i 

dby 



I shall be incapaciuted, as mentioned in the preceding sectioo, 
the term of five years after conviction of such oflbnce.' 

* B«T. Slat. e. 1S9, a. 6. • B«r. Utt. «. Itf^ •. 7. , 



CHALLENGE, 

3, If any person shall post anotherj or^ id writing or print, shj 
use anj reproachful or contemptuous language, to or concernij 
another, for not fighting a duel, or for not sending or accepting 
challenge, he shall be punished by^ 



1 Ber. S^M, U I2A, s. a. 
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ASSAULT AND BATTERY. 



CONTENTS. 

StcTtoH 1. Asmalt defined. 

2, 3. Battery— assault and battery defined. 

4. Forcible injary by authority of law. 

5. Forrible injury in self-defence. 

6. Forcible injury in defence of ones's property. 

7. Forcible injury in defence of another. 

8. Forcible injury in defence of another's property. 

9. Whether the defence be proper is for the jury. 

10. Excessive violence. 

1 1. Injury in reven^ or retaliation 

12. Injary by mischance. 

13. Force used in making an arrest. 

14. Force used to prevent escape. 

15. 16, 17. Notice. 

18. Force used in restraining a lunatic. 

19. Intent of battery without the means 
20,21,22. Degrees. 

23. Punishment. 

1. A malicious attempt forcibly to do a corporal injury to another, 
without authority or justification by law, is an assault.(a) 

As by striking at another who is within striking distance, either 
with or without a weapon, with intent to strike him.* 

Taking aim at another with a loaded gun, at within the distance to 
which it will carry, with intent to shoot him.* 

Pointing a sharp pointed instrument at another, who is near enough 
to be reached by it, with intent to strike him.* 



• 2 Ilavk. r r.2, ». 1 ; Aitrhb. Pr. Q. Sess. 195. 
•Arrhh Pr Qr. Sess, 195; Ru.is. b. 3, c. 11, 

• I. r I. p. 8fi2. Am. Ed. 1824 ; 2 Hawk. r. 

62. * 1 . Hand'!! C. 2 Wash. C. C. R. i:». 



> Archb. Pr. Qr. Sets. 195 ; Ron. b. 3, c U, 
s. 1, T. 1, p. 862, Am. Ed. 1H24 ; 2 Hawk. e. 

C2, s. 1. 



(«) An attempt to commit a rrimi*, irrnerally. is defined in im placv, whtrb see. 

An asMult m roont fre«|urntly d«'fiiii*d Ui he '* an att<>mpt or ofTer. with forre and Tiolene*, to 
do a r«»rporal injury (or hurt) U» another.'* (a Hawk. c. 0*J, a. 1 ; Roik'. Cnm. Kv. 90V . Bae. 
Abr. tit. Aflftaultand Batt4*ry, .A : 1 Kaat, P. C. 4(m.) Some umit ** offer." (Arch. Cr. 
PI. ;I49.) The word '* ofl«*r*'* la omitt«>d, as it ia in aome de|rre« amhiguoua, and app«i«itly 
ctBBot, in thia ooonezioo, memn aoy thing diflbreot from atteaipt. 



olher, who is within reach.' ^^ 

Inciting a dog to worry another.^ ^M 

Unlawful forcible restraint and detention of another.(S) 
Mere menacing gestures or acts where there is no intent of doing 

acorporaL injury^ are not assaults : as where one puts his hand 

upon his sword and say a, ^' if it were not term time I would not 

take such language from you.'' ^ 
Mere words, though injurious and insulting, where there is no other 

act than speaking, do not amount to an assault. (c),^^ 

SL The maliciously and fordUy dcmig <rf* a corpi^ InlBury to an- 
other, withoat anthority ^ j^titiipa^ tpr l^w» is a tiattety and is an 
assault and battery. 

3. A corporal injury however slight, being maliciously and fimdUy 
done, is a battery and an assault and batterj.^rf) 

Ashy striking another; spitting in anothar-s face;^ touching an- 
other or taking hold of his garment* in a rude and angry or men- 
acing manner f^ striking at another and hitting his garment or the 



I. b.3, c. n, a. I, V. 1, p. 863, Am. Ed. 

1824; Tubcn'Ule p. Sarugei 1 Mod. 3 ^ S. C 

Keb. 545, 
•Russ. b. 3, e. 11, s, 1, v, 1, p. 963, Atn. Ed, 

1824. 
» Tuberville r. Savage, t 31od. 3 ^ S. C. 2 Keb. 

545 J and see Russ, b. 3, c. llj s. 1, v. 1, p- 

BeS, Ata. Ed. 1S24 } Eyw'F C. 1 S. & R. 347, 
* Archb. Pr. Quar. Sess. 11*5, 



* Ardib. Pr. Quar, Sess. 195 ; Buss, b. 3, e. 11, 

s, i, p. ts62y Aiii. Ed. 1824 j Eiwt, F. C.j 
Hawk. c. 62, s, 2 ; Etist, c 

• Ortega's C. 4 Wash. C C B. 534 ; 1 Bald. R. 

600. 
' Russ. b. 3, c. n, s. 1, r, 1, p, &fl3, Am. Ed. 
JS24 , 1 Hawk. c. m, a. 2 j Arcbb. Pr. Quar. 
SPSS. 195. 



<i) RosB. b. 3, c. 11, 8. 1, T. 1, p. 864 ; 1 Hawk. P. C. c. 60, s. 7 ; Cro. Cir. Comp. 
61, 162 ; 2 Stark. 385, 386 ; 3 Chit. Cr. L. 835 ; 7 Bac. Abr. Trespass, D. 3 ; 3 Selw. N. P. 
Imprisonment whether in a public prison or other place. 2 Inst. 589 ; 4 Com. Dig. tit. Im- 
piisooment, G. H. ; 3 Bl. Com. 127. 

Some consider imprisonment to be a battery ; (Bui. N. P. 22 ;) others consider it to amount 
only to an assault. Russ. b. 3, c. 11, s. 1, p. 860, Am. Ed. 1824, cites 4 B. & P. 255. 
TKe queatioo does not seem to be one of any practical importance. 

(c) This is a familiar doctrine of the common law. 

(d) It would be more simple and technical to entitle the crime a battery^ instead of an 
aMault and hatteru^ though it ordinarily consists of an assault, that i&, an attempt and intent 
of a battery, and a battery, that is, the execution of such intent ; yet it is not necessarily so, 
for a battery bein? shown to be maliciously done, without authority or justification by law, 
is an assault and battery, though the battery may be incidental to a different but unlawful 
intent : as, for instance, an intent to strike a different person, or be merely the result of an 
act of wanton carelessness, where no injury is specifically intended. (Russ. b. 3, c. 11, s. 1, 
y. 1, p. 863, 864, Am. Ed. 1824. But the title '' Assault and BaUery,'' being in esublisbed 
«Se, is retained. A haUery is defined in the books to be the same as an assault and battery. 
(AMh. Crim. PI. 242 ; 2 Leigh's N. P. 1410; East, P. C. 406; Bac. Abr. tit. Assault 
aftd Battery; Rose. Cr. £▼. 210; Hawk P. C. c. 62, 8.2.) And it has accordingly 
beM held, that the finding of a battery by the jury is, in fiiict finding an aaiaalt and battery. 
(Russ. b. 3, c. 11, B. 1, y. 1, p. 862, Am. Ed. 1824.) 
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cane in his hand;* exposing another to the inclemency of the 
weather.* 
So an assault and battery may be made indirectly : as by inciting 
and thus causing a dog to bite another ; riding over another ; wil- 
fully driving a vehicle against that of another, and thereby caus- 
ing bodily injury to him ;' throwing a lighted squib into a place 
of public resort, where, being tossed from hand to hand, it finally 
hits and hurts another ;* wilfully pushing a drunken man against 
another;* wilfully or unnecessarily and with wanton negligence 
or recklessness of the safety of others, striking a horse, and thereby 
causing him to run against another.* 

4. Forcible injury to the person, done by authority of law, is not 
a battery. 

As where one interposes to stop two others from fighting, and for 

this purpose takes hold of one of thcm.^ 
Or where one gently lays his hand upon another, to point him out 

to an officer, who has a warraut to arrest him.* 
Or where an officer, having a warrant to arrest another, uses only 

the proper and necessary force for that purpose.* 
Or where a parent indicts only a reasonable chastisement on his 

child, or a schoolmaster on his pupil.'** 

5. A forcible injury to the person of another in self-defence 
against illegal violence, on an adequate occasion for forcible defence, 
where only such kind, mode and degree of defence as is reasonable 
and adequate and proportionate to the occasion and legal purpose is 
used, is not an assault and battery, or either." 

As in resisting an illegal arrest.'* 

An unnecessary and excessive kind, mode or degree of force, in de- 
fence or otherwise, is not justifiable, though the occasion be such 

* De LooirchAmp't C. 1 Dall. 114; Davis*! C. 

1 Hill. 16. 

* UidWjt C. 2 Cftinp. 650, 653 ; Rass. b 3, c. 

11.1 1, V. l.p. 861, Am. Ed. 1M2I. 

* RaM. b. 3. c. 11, I. 1, V. 1, p. 3('>3, Am. Ed. 

1821 ; De MarentiUe r. OUrer. 1 Penn. R. 380. 
« Sro!i r Shepherd. 2 Bl. R »^y2 ; S C. 3 WiU. 



p. 865, Am. Ed. 1824 ; 1 Selw. N. P. Ai 

&nd Bat. 33, n. 1. 
* 1 Huwk. P. C. c. 62, 8. 2; 1 Bu. Abr. As- 

ualt and Bat. B. 
•Rum. b. 3, c. ll,t. 1. 
•• Rum. b. 3, c, 11, ». 1. r. 1, p 66B, Am. Ed. 

IH24. 



403. cited Russ. b. 3, r. 11, $. 1. p. N>3, Am. . '» Rush, b 3, c II. ». 1. v. 1, y. t^^. *^iy. Am 



Ed 1*^21. 

* Sbon r. Lorejoy, Bui. N. P. 16 ; S. C. Rum. 

b 3,c. 11. s. 1, V. 1. p M>4. Am. Ed. Ib24. 

* 1 Bac. Abr. Ateault and Bat. B. 

* Gntkm 9. PanoAi, But. b. 3, c. il, 1. 1, v. 1, 



Ed. 1824 ; 1 Hft«k. c. fn\ !» 23 . I Bac Abr 
Ak^uU and Bat C. 
••Thompsons C .Mwidjr, N» . 2 t>v«e b40. 
Fmd't C. K. At K. 33^ i 2 Dcac. 56'^ 



Jl 
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asto -jctstify the um of necessftry, reaaonable, and propottioiiate 
force.^ 

6. A Coicible iiijarj to the peraon of another in defence of one's 
property or right against an illegal invasion of the same, on an ade- 
quate occarion for the use of force, and where onlj a reasonable 
lund and degree of force is used, is not an assault and battery, cv 
eldier. 

As a defence against a Yiolent attempt to dispossess one of his land.' 

7. A forcible injury to the person of another in due defence ^d 
any person at his request, or with his consent, against unlan^ul vio- 
lence, is not an assault and battery, or either, where the occasion is 
adequate f<x the use of force, and only the adequate and pro|KNrtion- 
ate kind and degree of force is used. 

As the forcing a sword from one who is attempting to kitt another 

therewith.* 
Or interposing to defend another against illegal arrest(s) 



> 2 Deac. 863, 866, 874 ; Ooff's C. 1 Voit. 216 ; 
1 East, P. C. 297, 296; Cartis v. Caraoii, 2 

N. H. 539. 
» Green v. Goddard, 2 Salk. 641, cited Ross, 
b. 3, c. 11, 3. 1, V. 1, p. 869, Am. Ed. 1824 ; 



M*nvD3r 9. GockimD, 2 lUnli, 274; BobinMtt 
9. Hawkins, 4Moiir. 136; and see Baldwin 

V. Hayden, 6 Conn. 453. 
3 2 Hawk. c. 60, s. 23 ; Buss. b. 3, c. 11, s. 1, 
V. 1, p. 868, Am. Ed. 1824. 



(c) 2 Beac. 871, who lays down the doctrine, that, when the liberty of the citizen is in- 
vaded, any fellow-citizen may interfere. (Mead's C. 2 Str. 205.) 

The common law jurisprudence raises the question as to what person may interpose in 
defence of each other, and as to the kind of violence or injury against which one may inter- 
pose to defend another. It i» laid down as unquestionably law, that any one, whether a 
friend or stranger to the party attacked, may interpose to prevent the commission of murder. 
(2 Hawk. c. 60, s. 23.) So it is distinctly laid down as law, that husband and wife may, 
either of them, interpose forcibly in case of an assault on the other ; and so may parent and 
child ; and so may master and servant. (2 Hawk. c. 60, s. 23.) But the case of a master 
interposing for his servant is doubted in one case, because he may have an action for the loss 
of his service. (1 Russ. 868, Am. Ed. 1824.) But on consideration, the justification of the 
master in such case is conceded. (2 Hawk. c. 60, s. 24 ; Tickel v. Read, Lof!l, 215.) It is 
said, however, that the master's son is not justified in forcibly interposing in case of an as- 
sault upon his father's servant, even at the father's command so to do ; (2 Hawk. c. 60, s. 
24 ;) and so, that a tenant is not justified in beating another in defence of his landlord. (Bui. 
N. P. 19 ; and see Bui. N. P. 15 ; Fost. 262 ; 1 Hale, 484 ; Keite's C. 1 Ld. Raym. 144 ; 
But this latter doctrine is flatly contradicted in the case of justification of one for ffently lay- 
ing his hands on another to prevent his beating a third ; (Griffin v. Parsons, Sel. N. P. As- 
sault and Battery, 33, n. 1 ;) and so also to stay another from setting a dog upon a third, who 
did not stand in any of the above relations to him. (2 Hawk. c. 60, s. 23, cited 1 Russ. 
1806.) "If a man, without authority, attempt to arrest another illegally, it is a breach of 
the peace, and any other person may lawfully interfere to prevent it, doing no more than is 
necessary for that purpose." (Osmer's C. 5 Esp. R. 304.) The question then is, which 
precedent to follow — or which is law. The latter seems decidedly preferable, under the gen- 
eral doctrine that every man is commissioned by law to interpose in a reasonable manner, and 
with a reasonable proportionate force, to prevent (but not to punish or retaliate or revenge) 
the commisaion, by force and violence, of a crime or misdemeanor, which is in eflfect an in- 
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8. A forcible iDJury to the person of another in defence of the 
property or right of any person against unlawful violence, at his re- 
quest or with his consent, on an occasion adequate for forcible de- 
fence by such person himself, and where only the force adequate 
and proportionate in kind and degree is used, is not an assault and 
battery, or either.(/) 

9. Where one maliciously inflicts corporal injury unnecessary, 
excessive and disproportionate to the occasion in kind, mode or de- 
gree, it is an assault and battery, though a use of reasonable, ade- 
quate force proportionate to the occasion, be, under the circum- 
stances, authorized by law. 

As excessive chastisement of a child by his parent, a pupil by his 
schoolmaster, a seaman by the master of a vessel,* or unnecessary 
and excessive violence in repelling an assault.' 



10. What is an adequate occasion for the use of force in defence 
of one's own or another's person or property or right against unlaw- 
ful violence, and what is the kind, mode ^nd degree of force that is 
reasonable and adequate and proportionate to the occasion, are mat- 
ters of fact for the jury. 

11. A forcible corporal injury to another, done not merely for 
defence against impending illegal violence or to overcome illegal re- 
sistance, but for revenge or retaliation, or after the resistance, im- 
pending danger or other ground of justification has ceased, is not 
justifiable. 

12. A corporal injury to another, where it is merely incidental to 
a lawful act, and is by mischance, without any fault or negligence 
imputable by law to the party doing the same, is not an assault and 
battery. 



Brown v. Howard, 14 Johns. R. ] 19 ; Sampson 
V. Smith, 15 Mass. R. 365 ; Heming v. Ball, 
1 Bay, 3 ; Hertsen v. Brady, Bee, 161. 



« Elliott V. Brown, 2 Wend. 497 j Qnin's C. 2 
Const. R. 694 j Lazarus's C. 1 Rep. Const. 
Ct. 34. 



direct attack upon himself as well as every other member of the community. The adequacy 
of the occasion, and the proportionatcness, suitableness and reasonableness of the force 
used, are necessarily questions of fact for the tribunals in each particular case ; and always 
must be so, for it seems to be impracticable, either in legislation or jurisprudence, to lay 
down any more precise and definite rule. 

(/) Aathohty to interfere in defence of the property of another rests upon Uie same prin- 
ciple m thst to interfere in defence of one's penon. 



« ^ j^amm/r and BAwmtsL 

As in case of a horse taking fright, and, in spite of his rider's eflbnsj 

running against some one,' 
Or in case of a thing thrown without any culpable negligence from 
a window opening over a yard, it being carried away by the 
wind out of the direction intended, and hurting a person.* 

13. Force is authorized by law where and as far as it is necessarjr 
for tbe purpose of arresting or restraining any one under legal pro- 
cess, warrant, order or authority.' ^m 

14. And so force is authorized by law where and as far as it is 
necessary for the purpose of detainin*^ or preventing the escape of 
one imprisoned or under arrest or restraint and detention by autho^ 
ity ofj and according to law* 



I 



15, In respect to justification of the use of force, it is to be coB 
sidered whether such notice or warning was given as is expressly 
required by law, or was obviously reasonable under the particular at* 
cumstances. 

16* Where the party * against whom force is used for the purpose 
of arrest, restraint, defence, or prevention of crime, is committing or 
attempting an illegal act, he is presumed to know the same to be 
illegal. 

17. No notice, unless it be expressly required by law, need be 
given to a party of what is presumed by law to be or is in fact 
known to him. 

As where one is attempting to commit a crime, and, from the cir- 
cumstances, must know, that the force used against him is for the 
purpose of preventing him, or detaining him for punishment. (^) 

18. The use of force where and as far as necessary in order to 
restrain a lunatic, is justifiable.'* 

19. Where a party has not the ability or means, and where it is 



* Gibbons v. Pepper, 4 Mod. 405. 
« Gill and another's C. 1 Sir. 190. 
» 2 Hawk. c. 60, s. 23 ; 1 Bac. Abr. Assault and 
Battery, C. j Russ. b. 3, c. 11, s. 1, v. 1, p. 



867, Am. Ed. 1824. 
* 2 Hawk. c. 60, s. 23 ; Russ. b. 3, c. ll. s. 1, 
p. 867, Am. Ed. 1824. 



{ff) Withorne^s C. 3 C. & P. 394 ; Deac< 871. In some cases, as in suppieesion of riotif 
the law expressly requires certain notice pitiliminary to the use of force. 
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not pbystcalij possible to him, with the instrument or in the mode 
adopted, to commit an assault and battery, his endeavor to commit 
the same is not an assault.^ 

20. The following assaults and assaults and batteries are such in 
the first degree, viz. : 

A deliberate malicious assault and battery, or either, with intent 
to commit, or to compel another to commit a felony ; or with intent 
to maim, or disfigure, or mutilate another ; or to destroy or disable 
any limb, member, or bodily organ of another ; a deliberate malicious 
assault and battery, or either, with a weapon obviously and immi- 
nently dangerous to life : where, in either of the cases aforesaid, the 
person assaulted shall be thereby maimed, mutilated, or disfigured in 
his person, or shall sufier the loss of, or be disabled in, or lose 
wholly or partially the use of limb, member or bodily organ ;* — and 
also an assault or assault and battery on any public officer, civil, 
judicial or military, with intent to resist, prevent, hinder or obstruct 
him in the discharge or execution of his duty as such. 

21. The following assaults and batteries, or either, are assaults 
and batteries, or either, in the second degree, viz. : 

1°. On any public officer, civil, judicial or military, when obvi- 
ously in the public exercise of his public functions, and public dis- 
charge of his public duties as such.(/t) 

2^. On any member of the council, the senate or house of repre- 
sentatives, when in either of those bodies, while in session. 

3^. On any member of the senate or house of representatives, 
while in a convention of those bodies. 

4°. On any member of a committee of the council, senate or house 
of representatives, or of a committee of the senate and house of 
representatives, while such committee is in session. 

6^. On any juryman when acting on a jury. 

6^. In presence of the governor and council, or of the senate, or 
of the house of representatives, or of a convention of the senate and 
house of representatives, when in session. 

» 2 Lci^h, N. P. 1409 J Russ. b. 3, c. 11, s. 1, |« Rev. Stat. c. 125, s. 10. 
T. 1, p. 862, Am. Ed. 1824 j East, P. C. 406. | 

(A) The deseription ia not intended to apply to the private duties of a public officer, as such, 
as writing a report or retnm, &c., nor to duties discharged in private. Assaults and battery 
in such ease is left to be a simple assault and battery. 
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7^. Fn presence of any judicial court, when in public session^ 

8^. On any referee, arbitrator or auditor, appointed by legal an- 
thority or agreeraeni of parties^ when acting as such at any meetkig 
of the parties. 

9^p On any moderator or secretary of any lawful public meetiogt 
when acting as such at such meeting, 

10°» On any clergyman, religious minister, or religious teadbefy 
while in the exercise of his functions or discharge of his duties afl 
such, at any religious meeting or any solemnity- 

IP, On any president, professor, master or teacher of any setm- 
nary or school, public or private, when in the exercise of his JiiiM> 
tions and discharge of his duties as such, in presence of his pupi^ 
convened for instruction or discipline. 

12^, On any lecturer^ public or private, when lawfully engaged S 
lecturing to an audience, 

IS'^*. With intent to rescue or for the purpose of rescuing «ii| 
prisoner lawfully imprisoned, or any person under arrest, restfdH 
or detention, by authority of, and according to law. 

14*^. With a weapon imminently and obviously dangerous to fipi' 

15^. With intent to commit felony. 

16^. With intent to maim, mutilate or disfigure another, or d^ 
stroy or disable or impair the use of the limb, member or bodil 
organ of another. 

17^. With intent to make another an agent in doing any unla^ 
ful act. 

22. Any assault or assault and battery, not appearing to be sue' 
in the first or second degree, is such in the third degree. 

23. 1°. Whoever commits an assault and battery in the first de- 
gree, shall be punished by 



2^. Whoever commits an assault and battery, or either, in the 
second degree, shall be punished by 



3°. Whoever commits an assault and battery, or either, in the 
third degree, shall be punished by 



CHAPTER 

KIDNAPPING AND UNLAWFUL IMPRISONMENT. 



CONTENTS. 

Section 1. Kidnapping. 

2. Selling any negro or mulatto. 

3. Unlawfal imprisonment. 

4. Presumption. 

1. Whoever kidnaps, to wit, forcibly or fraudulently and deceit- 
fully, and without authority by law, imprisons, seizes, detains or 
inveigles away any person, with intent to cause such person to be 
secreted within this state, against his will, or sent out of this state 
against his will, or sold as a slave, or in any way held to service 
against his will, shall be punished by^ 



2. Whoever sells or in any manner for any term transfers the 
service or labor of any negro, mulatto, or other person of color, who 
shall have been kidnapped in this state, shall be punished by^ 



3. Whoever maliciously, without authority by law, imprisons an- 
other, or causes any one to be imprisoned, such imprisonment not 
Appearing to be kidnapping, shall be punished by^ 



4. In the trial of any person for any ofTencc provided against in 
this chapter, any alleged assent of the person charged to have been 

> Bev. Stat. c. 125, s. 20. • n>. » lb. 



2 IQDNAPPING AND UNLAWFUL IMPRISONMENT. 

kidnapped or imprisoned, or whose service or labor is alleged to haT 
been sold, shall be presumed to have been obtained hy fraud or ea 
torted by duress or threats, and shall^ unless such presumption sba 
be rebutted by satisfactory proof to the contrary thereof, be duU an 
of no avail in defence against the charge of such oSence*^ 



Her. Stat. C* 125, t. 21. 




i 



CHAPTER 

CHILD-STEALING 



CONTENTS. 

Stcnox 1. Child-stealing. 

2. Receiving or harboring a stolen child. 

3. Detaining a child on claim of right . 

1. Whoever is guilty of child-stealiDg, to wit, the maliciously, by 
force, fraud or deception, carrying, conveying, leading, inveigling, 
taking, decoying or enticing away, or detaining or concealing any 
child under the age of twelve years, with intent to deprive its parent 
or guardian, or any person having lawful charge of it, of the custody 
and control of such child, or with intent to steal any article upon or 
about the person of such child, shall be punished by 



2. Whoever receives or harbors any such child stolen as specified 
in the preceding section, knowing the same to Im so stolen, with the 
intent specified in said section, shall l>e subject to like punishment 
as for stealing such child. 

3. The two preceding sections are not applicable to the case 
where one obtains, detains or receives a child from nK)tives of hu- 
manity or compassion, to protect it from cruelty or save it from 
Hiflering, or in good faith as l)eing the legal parent, guardian or 
master, and entitled by law to the custody, of niiy child, and for the 
purpose of asserting and vindicating such right, or as lK*ing the 
reputed father of such child, the same being illegitimate ; but the 
right to the custody of the child shall nevertheless, in either such 
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case, be subject to be determined by suitable legal proceedings be* 
tween the parties, (o) 

(a) The offence of child-atealing ia not provided afifainst in the Revised Stututefl, Tb« 
twentieth section of the one hundred and twenty -fifth chapter provides a^inM kidnupping, 
but thia is « different deficription of offence. It does not appear distinctly tii the elementary 
books whether it is sn offence at common law. It is provided against in England by the 
statute of 9 Geo, 4, c. 31, 8. 91, eubstitnted for 54 Geo. 3, c. lOL By the first named statute 
it is felony "if any person shall maliciously, either by force or fraud, lead or take away or 
decoy or entice BWeyi or detain any child under the age of ten y^am, wjtb intent to deprive 
the parent or parents or any other person having ihe lawful care or charge of nuch chilti^ of 
the possession of stich child, or with intent to etetu fi.ny article tipon or atont the person of 
«uch child, to whomever such article may belong ; or if any person shall with such intent as 
aforesaid receive or harbor any such child^ knowing' the same to have been so by force or 
fraud led, takeoj** &c, and *• counselling, aiding or abetting^'* is also felony. (Gabh. Cr. Law^ 
60.) 
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CHAPTER 

KAPE. CARNAL ABUSE OP A CHILD. ABDUCTION. 

SEDUCTION. 





CONTENTS. 


SicTion 1. 


Rape. 


2. 


Carnally abusing a female child. 


3. 


Assault with intent to ravish. 


4. 


Abduction. 


5. 


Accessary before or after the fact. 


6. 


Retraction of consent by a female. 


7. 


Assent of a female obtained by force or firaud. 


8. 


The abducted female is a witness. 


9. 


Consent of female child void. 


10. 


Marrying a female under eighteen without consent of her parant 


11. 


Seduction. 



1. Whoever commits a rape, to wit, ravishes or carnally knows 
any female, by force and against her will, shall be punished by' 



2. Whoever unlawfully and carnally abuses and knows any female 
child, under the age of ten years, shall be punished by' 



S. Whoever maliciously assaults any female with intent to ravish 
or carnally know her by force and against her will, or maliciously 
assaults any female child under the age of ten years, with intent 
carnally to abuse and know her, shall be punished by' 



Rev. Stat. c. 135, s. la. • Ear. Sut. c. 125, f . 16. * B«f . Seal. c. 129, s. 19. 



ABDUCTION. 

4. Whoever abducts, to wit^ by force, or deceptioDj takes or eu- 
tices away or detains any female, with intent to marry or to carnally 
defile her, or cause her to be married or carnally defiled, without her 
consent given previously to her being so taken or enticed away or 
detained, shall be punished by(a) 




6. Whoever is accessory before or after the fact to such abdue 
tion, is subject to the same punishment as a principal, and is deemed 
to be a principal in the oflence.' 



6. Where a female retracts her assent previously given, subse- 
quent acts of others are subject to the same construction, jn respect 
to the offence of abduction, as if she had not so given her consent,^ 



I 



7. In respect to the offence of abduction, the assent of a female, 
obtained by means of force, menace or deception, is of no effect, and 

is to be accounted null and not to be an assent,^ H 

8. The female alleged to have been abducted, is a competent 
witness in a prosecution for the abduction, notwithstanding her mar- 
riage, with or without her assent, to the party charged with the 
abduction. (6) 

9. Where any one in any way causes or procures a female child 



» Stat. 9 Geo. 4, c. 31, s. 30. And see Fulwood's 
C. Cro. Car. 488 ; 1 Hawk. c. 41, s.9; 3 Inst. 
61 ; Strangf. 44 ; 1 East, P. C. 452. 

« 1 East, P. C. 454, who cites 1 Hawk. c. 41, 



s. 5, 6, 7th Ed. ; 1 Hale, 660; 4 BI. Com. 
208 : Hanger Swendsen's C. 5 St. T. R. 450, 
464, 473, 474, 
' Wakefield's C. Deac. 4. 



(a) By the Stat 3 H. 7, c. 2, and 39 Eliz. c. 9, s. 1 , the abduction of an heiress in possession 
or expectation is made felony. The Stat of 9 Geo. 4, c. ]]5, provides against the same 
offence. The offence in those statutes is confined to the abduction of heiresses, but it does 
not appear why other females should not be entitled to the protection of the law in the above 
respect as well as heiresses, and the above provision is accordingly made general. The 
English Stat 10 Geo. c. 30, on the same subject, extends to other girls as well as heiresses. 

By the old statutes, a marriage or defilement was essential to the offence. By the more 
recent English statutes, and so by the above provision, the abduction is the ofl«nce. See 
Deac. 4. 

(6) East, P. C. 454, who cites 1 Hale, 301, 660; Fulwood's C. Cro. Car. 488 ; Brown's C. 
1 Vent 343 ; Hangen Swendsen's C. 5 St Tr. 456. The female is competent as a witness 
for as well as against the party charged with the offence. (Perry's C. 1 Hawk, c.41, s. 13; 
and see Deac. 5 ; Gabb. Cr. Law, 56.) 



ABDUCTION. 3 

under ten years of age to repair to, or remain or be at any place, or 
harbors m by any means detains such child, with intent carnally to 
know en abuse her, or cause or procure her to be carnally known or 
abused, it shall be conclusively presumed to be by force, and without 
her consent and against her will. 

10. 1^. Whoever takes any unmarried female under eighteen 
years of age, or causes or procures such female to be taken, out of 
the custody or control of her parent, guardian or other person having 
lawful custody and control of her person in place of a parent or 
guardian, against the will and without the consent of her parent, or 
the person entitled by law to have the custody and control of her, 
as or in place of her parent or guardian, with intent to marry such 
female, or cause or procure her to be married to any one, though it 
be with her own consent, shall be punished by(c) 



2^. Provided, however, that if the parent, guardian or other per- 
having the legal custody and control of such female, subsequently 
oottsent to the marriage of such female, so had, caused or procured, 
the penalty provided in the preceding sub-section shall not thereupon 
be inflicted.' 

» See Callborpe r. Anlell, 3 Mod. 169. ; 1 East, P. C. 457. 

{() TIm ReY. Sut c. 75, s. 15, forbid ina|f»tnte« and ministen to aolcronizo the marriafe 
of a firaiale, under the ago of eijfhteen yeani« without the consent of her parent or guardian. 
See 8UL 4 4l 5 Ph. & M. c. 8, s. 3, 3 ; Twiiiden*a C. 1 I^v. t257 ; 1 Sid. 387 ; U Keb. lU ; 2 
Hawk. P. C. C.41, i. 10, 8th KA. ; I)eac. <l The abaence of any corrupt motive ia no excuse. 
(1 Eaat, P. C. 457.) Thia ia an offence at the common law independent]}' of the StaL 4^5 
Fh. It M. (Deac. ti; Gabb. Cr. L. 5!K).) 

The aCatuU* of 10 Car. ataL 3, c. 17, recites, that " where maidens and women, children of 
aob l e m e a or gentlemen and others, (as well such as be heirs apparent to their ancestors, as 

frit ' ' 



baring led to them by their father or other ancestor or friends, landa, tenements and 
Ittreditunents, or other great substances in goods and chattels moveable, for and to the intmit 
to advance them in marriage, somewhat-like according to their degrees, and as might be moat 
far tbetr surety and comfort, as well fur themselves as of all their friends and kinsfolks,) by 
flattery, trifling gifU, and fair promises of many unthnlly and light personages, and thereto 
by the enlrraty of peivons of lewd demeanor and others, that for reward buy and sell the said 
■aidens and children, are secretly won to contract matrimony with said unthriHy and light 
pnsoiMfes; and thereupon, either with sleight or force, oftentimes be taken and convened 
away from their said parents, friends and kinsfolks, to the high displeasure of Almighty God, 
diipara||eiiient of the said children, and the extreme continual heaviness of their friends ^ 
tkm partMt concerned in such oflfeoce shall be punished, Stc. 



^f? 



II. 1^* Whoever, by conspiracy or by wilful falsehcsW*8t^Hge<^, 
seduces any unmarried female, under the age of eighteen years^ to 
commit fornicatioDt or causes or procures her to be so seduced, &haU 
be punished by(a} 



r i7 



TOftdeffjUowe ver, tfiat in^asCiTie par tier tcrsucTiTorfiTcafjdn 
jquenlly legally intermarry together, with the coasent of the 
parent or guardian or other person en tided, at tbe time of her being 
so seduced, to the custody and control of such female, the penalty 
provided in the preceding sub-section shall not thereupon be in* 
flic ted. (e) h 

(rf) The case of LoTfl Grey, Z St. Tr, and 1 East, P. C, 460, goes fi^rther, and makes ailfiil 
seduction a crime, tJiough no deception appears to have been practised ; and Mt, DeacoB^ 
(p» 6,) refers to the cuse of Lady Neville, of Essex, {3 liifit. 63,) on the same sobjecL But it 
ifl, deemed inexpedient to extend the law beyond tJie case of imposition and deception. For 
instfince, if a penaon were to deceive a female -by a mock ceremony of marriage, it would 
oeem to be a plain case for the intorpodsition of tnc criminal law, with a penalty greater than 
that provided for Uie case of fornication by mutual conjsent of tlie parties tl>ereto, without 
any s mister practice affainat the female for the purpose of pixicuring 00c h conaenL The old 
statute of 4 At. 5 Ph. & M. c. 8, provided only agninst the case of heireaseflj but the sabsequent 
statutes of 2fl Geo. 4, c.30 and 10 Geo, 4, c. 34, drop \\m limitation. 

It) This provision does not appear in the Stat 4 &. 5 Ph. & M. c. 8, or the sabsequent Eng- 
lish statutes on the same subject The reason for proposing it is obvious, and it is supposed 
to be in conformity to the principle of our present statutes. 
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CHAPTER 

CAUSING ABORTION. CONCEALING THE DEATH 
OF AN INFANT. 



CONTENTS. 

SBcnoM 1. Caosing abortion. 

2. Concf^ing the death of on infant. 

3. Charge thereof and of murder in the same indictment. 

1. Wiioeyer maliciously, without lawful justification, with intent 
to cause the miscarriage of a woman then with child, administers to 
her, or causes or procures to be administered to or taken by her, or 
knowingly aids or assists in administering to her, or causing or pro- 
coring to be administered to or taken by her, any poison or noxious 
thing, or shall maliciously use any instrument or other means with 
like intent, shall, if such woman be then (]uick with child, be pun- 
nbedby 



And if she be then not quick with child, shall l>e punished by(a) 



2. Whaterer woman conceals the death of any issue of her body, 
which, if bom alive, would have been a bastard, so that it may not 

(«J Thia if a crimo hj the common law. (Deac. Cr. Iaw, i); 1 Rtwa. TtlO, 8Ui 1-^1. ; 3 Chit 
Cr. Uw, 71IH ; Darin*! Jiwtice, <Ktt ; Bantr*! C. !» MaiM. K. :W7. H^n* SUL H itnu 4, c. :tl. 
t. la See alM N. V. Re>-. Kut P. iv. c. 1, LO, s. 'il.) VVh«*rr tho iiiition it iftven, or other 
neaai of caoaing abortion arc uaed, by a aunrcon, for the purpose of Mving tlie life of the 
vomui, the raae is free of malice and has a lawful justification, and ao doea not come within 
the above proviaioo. 



2 CONCEALING THE DEATH OF AN INFANT, 

be known, whether such issue was lx>rn ali?e or not, or whether it 
was not murdered^ shall be punished by^ 



3. Any woman, indicted for the murder of her infant bastard child, 
may be also charged in the same indictment with the offence speci- 
fied in the preceding section*^ 



Re7. Stat. «. 130, s, 6. 



* EfiT. Stttt> c. 130, s. 7. 
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CONTENTS. 

Ssooo* 1. Polygainy. 

t. An accessary thereto. 

3. lostigation thereto. 

4. Polygamy by one may be fornication by the other party. 

5. Punishment for polygamy. 
0. Adultery. 

7. An accessary thereto. 

8. A married person taken to be unmarried. 

9. Adultery by one and fornication by the other party. 

10. Instigation to adultery or fornication. 

11. Punishment for adultery. 

12. Illicit cohabitation. 

13. Fornication. 
11. Incest. 

15. Crime against nature. 

1. 1^. A married person who marries another husband or wife 
^thin this state, or, having married another husband or wife out of 
^^ sute, cohabits with such other husband or wife within this state, 
^ guilty of polygamy, and shall be punished by* 



2^. A married person, within the meaning of the provisions oi this 
chapter, is one having a husband or wife living. 

S^. A person, whose husband or wife has been continually re- 
naining beyond sea, or, having voluntarily withdrawn from him or 
her, has remained absent for the space of seven years together, and 
not been known by him or her to be living, is not a married person, 
within the meaning of the first sub-section : Nor is a person, who 
has been legally divorced from the bonds of matrimony, and » not 

< Rer. Stat. c. 130. s 2 
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ADULTERY. 



subject thereto, in case his or her adultery was not the occasiou 
of the divorce.^(fl) 

4*^. In case of a divorce from the bonds of matrimony^ the party, 
on account of whose adultery the divorce is had, is still a married 
person, vi^ithin the meaning of the provisions of the first sub-section, 
notwithstanding such divorce.^ 

2, The party to a marriage or cohabitation, who k not, within the 
provisions of the preceding section, guilty of polygamy, is not to be 
considered a principal or accomplice therein, or an accessary thereto.^ 



3. The knowingly soliciting any one to, or attempting a marriage, 
which would be polygamy in either of the proposed parties thereto, 
is an instigation to or attempt of the crime of polygamy. 

4. Sexual intercourse between parties to a marriage, which is the 
crime of polygamy in one only of such parties, is fornicatioti by the 
other. 

6, Whoever is guilty of polygamy, shall be punished by 



1 



6. 1^. Sexual intercourse between a man, whether married or 
unmarried, and a married woman not his wife, is adultery by each ; 
and between a married man and an unmarried woman, is adultery 
by the man/ 

2^. A person who is a married man or woman in respect to po- 
lygamy, is such in respect to adultery. 

7. Where, according to the provisions of the preceding section, 
adultery is committed by only one of the parties to an act of sexual 
intercourse, the other party is not subject to punishment as a princi- 
pal, accomplice in, or an accessary to such crime.(6) 



> Rev. Stat. c. 130, s. 3. 

* See Patnam's C. 1 Pick. 136. 



' See note to the similar provision as to adultery. 
* Rev. Stat. c. 130, s. 1 ; Call's C. 21 Pick. 509. 



(a) The Revised Statutes, c. 130, s. 3, expressly make the above exceptions in respect to 
polygamy, but not as to adultery. They are supposed to be equally applicable to each. 

(6) In general, an aider, &.c. to a crime is a principal, but his being so in this case would 
defeat the provision of the law. 



ADULTERY. 3 

8. A party to an act of sexual intercourse with another who is 
married, whom he or she takes and has ground to suppose to be un- 
married, is the same offence and is subject to the same punishment 
as if such person had been in fact an unmarried person. The fact 
that either party to such act is a married person, is presumed to be 
known to the other.(c) 

9. Where an act of sexual intercourse is adultery by one only of 
the parties thereto, the same is fornication by the other. 

10. The knowingly soliciting any one to an act of sexual inter- 
course, which would be adultery in either of the parties, is an insti- 
gation to that crime, which such act would be on the part of the 
party solicited. ({/) 

11. Whoever commits adultery, shall be punished by^ 



12. A man and woman, who, not being married to each other, 
'^^^dly and lasciviously associate and cohabit together, shall each be 
l^^nished by* 



13. In case of sexual intercourse between an unmarried man and 
^H unmarried woman, viz. fornication, each of the parties thereto 
^liall be punished by 



> R«T. Sut. r 130, 1. 1. * Rer Stat c 130, s 4 

(r) la Qwell*! C. 3 MiHc. R. 191, rach % cam m held to b« adultery no lew than if tlie 
ikt of tiie party being married had been known. The question is« whether the act be adol- 
tnr or fbnucatioiL In the caae of two criroea diffenn|[ 00 widely in their puni«hineat, euch 
a doctrine aeema to bare an unequal and aevere operation. 

(¥) Such a tolicitttion ia a miadeinaanor at cominon law. (Airpry*aC. 2 Conn. R. 9S7, citc<l 
I Mtfc it Pariuna*! Dig. p. 85, No. 14.) 



"'.!* 




4 CRIME AGAINST NATURE. 

And an unmarried woman shall be subject to like punishment in 
case of her having such intercourse with a married man,(€) 



hifl 



14. Persons within the degrees of consanguinity or affinity, wit 
which marriage is prohibited by the first, second and third sections 
of the seventy-fifth chapter of the Revised Statutes, who intermarry 
with each other, or commit an act of sexual intercourse with each 
other, shall be punished by^ 



15. Whoever commits the crime against nature, either with 
kind or any beast^ shall be punished by^ 



liLe.l9Q^i.^ 'B^. State. 130,8:11. 



(0)R«f.8tiite.]aO^«.5. TlM]inHMi''iia|^ipaMBPiiand. nijiHM^aotWiv 
ite it difontd. 
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Sicnom 1. Definition of burglary. 
2. Who is an inmate. 
3 — 1. What is a Iireakin?. 

5. What i.s a brcakinf? of an apartment. 

6. What is a constructive breaking. 

7. What is an cair}'. 

8. What art is Ixnh a breakinj? and entry. 
9 — 10. What intent is necessary. 

11. The dwelling-house must l>e occupied as i>uch. 

12. What is an apartment of a dwelling-house. 

13 — 15. What buildings, and ainrtment.s, arc parts of a dwelling-house. 
Irt — i<i. What occupation constitutes a dwelling-house. 
20— 2r>. Whose dwellin;j-house a house is. 
27 — 2S. Time of breaking and entry. 
21«. What is night. 

30. Degrees of burglary. 

31. Punishments. 

32. Attempts to commit burglary. 

33. Instigation to commit burglar)'. 
31. Cunspirncy to commit burglary. 
35— 3»». Ilouse-breakmg. 

K Whoever, in the night, breaks <in(l rntcrs the dwelling-house 
^f another with intent to commit murder, rajM», arson, roblH»ry, or 
larceny, within the same ; or by day or night enters the same with 
Such intent, and in the night breaks with such intent any apart- 
ment thereof;* or in the night enters the same with such intent and 
in the night breaks out of such dwelling-house:" or being an in- 
mate therein, in the night breaks and enters with such intent any 
a[Kirtment thereof, without any right or authority to enter the same, 
at the time,** is guilty of burglary.(a) 

• I Ha>. r,:X .W ; ; JohnM>n's C. 2 Ea.M, V. C ' s. 1 1 ; 2 East. P C VM) . 2 Rom 7. 

I--; 2Ru«v»-.. :' 1 Hale. .V»l. A2». .'cM; KVl. i.7, i.'.» . Halt. 

» 12 Annr. c. 7, s 3; 7 and S (Je»v 4, c. 2v. . 2u ; Gmy'" C. 1 Slra. 4'*! 

!aj .^rrf>nlin(r t» tin* law <if Kii^lnnd. thrn* nr<» nix w«y« id* cmmiiittini: burplar)' :— 

1. By brv^akinir and mtry t'nmi without, with intont, &i*. 

2. Bv entry frmu witliuut, with luteut, &c., and bri'aking •miic apartment wiUiin, wiUi in- 
tmU&'c. 

1 



i BURGLARY. 

I 

2. Tlie inliiate of a dwelling-house, in the proviffiOns of dU» c3iap- 

3- By breaking and entry of an inner apartment, by an inmate, with intent. 

4, By enliy with mlcut, &c. and breaking out. 

5. By entry and tlie tuiiml commission of felony witliin, and breaking out 
G. By breaking and entry and ocluai commission of felony witiiin. 
The tirat Uiree and the sixth oflbncea (12 East, 519) are burglary at common law. It ti 

uncertain whether the fourth is burglary at common law or not Hale denies? it to be bur* 

flary (1 Hale, 5*14) \vhere tlie breaking out was witJi intent to escup only* The general 
oc trine is, that both the breaking and entry must be witli feldniotis intent. If tJtis esse ie 
not an exception, (and we are by no means ready to conclude that it ij?,) breaking out, if a 
bfeflLking^ at all at conimon la^r, can be so only when tlie otTendcr puranes Itia felonious intent. 
Hi when he carries away something stolen, or pursues some one with intent to murder, &.c. 
But both tlie fourUi ami fifUi are burglary by statute 17 Aune, c. 7^re-enacted in words a. 
little varied in 7 and 8 Geo. 4, c. 39, a, 1 1 :— " If any person shall enter the dwelling-hoiMW 
of another with intent to commit felony, or, being in such dwelling-house* shall comniit any 
felony, and shall, in either co^e,. breok out of the said dwellhig-bouse in the night time, ^uoli 
peraoit shali be deemed guilty of burglary." Such is generalTy the etnte of law of burgUiy 
in England. 

In Mai^sachusetts, the Revised Statutes have given dcfinifions of the ofience of burgkry 
both shnple and aggravated, which, rb wc suppose, arc exclusive in their eft'ect, so tJiat noUi- 
ing can be burgbiy which ia not embraced within them. The definitions of burglary, (R, B> 
c, 12(i, B. i) and 10) are as follows: — 

9, Every person vrho shall break and enter any dwelling-house, in the night time, wjtli 
intent to couumt the critiie of murder, rape^ robbery, larceny, or any oilier felony, or, iiJlef 
having entered with such intent, shall break m\y such* dwelling-house, in tJie night time, any 
person being kwfully tJierein, and tlie offender being armed with a dangerous weapon 
at the time of such breaking or entry, orsoanuing himself in said house, or making any actual 
aBsault on any |>erton being lawfully tlierein, shall suffer the puniahment of death- [Puniah- 
inent altered to imprisonment for life, 183iJ, c. 127.] 

10* Every person who shall break and enter any dwelling-house, in ttie night time, with 
such intent as ta mentioned in tlie preceding section, or wlio^ having entered with such in- 
tent, shall break such dwelling-house in tlie night time, the offender not being armed, nor 
arming himself in such house with a dangerous weapon, nor making an assault upon any per- 
son then being lawfully therein, shall be punished by imprisonment in the state prison not 
more than twenty years. 

The first and second offences described at the commencement of the note are certainly 
within our statute. As tlie third has been held to come within a similar definition at common 
law, there seems to be no reason why it is not witliin the definition in the Revised Statutes. 

The statute definition includes the fourth offence, if tlie word " break " in the third line is con- 
strued to embrace a breaking out as well as the breaking of an apartment within. The first 
four acts passed in the colony and province against burglary, are confined to breaking and 
entering. The fifth, (10 Geo. 3, 1770,) provides that entering without breaking, and breaking 
out, shdl be capitally punished. This provision is not retained in a statute 1784, c. 48, which 
is confined to breaking in and entering. The provisions of the act of 1805, chap. 101, are 
substantially the same as those of the Revised Statutes. As the offence of entering, &c. and 
breaking out, has been once specially and expressly provided against in tlie statutes respecting 
burglary, the omission of any express provision respecting it in subsequent acts would seem an 
intentional repeal of so much of the law. But as different opinions have existej]^ and still ex- 
ist respecting the question whether it ought to be burglary or larceny in a dwelling-house, and 
as two English statutes, with an interval of a century between, have declared it to be bur- 
glary, it is so made in the text In all other cases, the breaking is with an intent to conunit a 
crime of a very high class, but here it may be merely to escape. One may enter a dwelling 
with intent to kill or steal and may repent of it and abandon it ; but if, in relinquishing the 
prosecution of his offence, he opens a door or window in retreating, it is burglary. The 
question therefore is whether it ought not to be confined to a breaking out in the prosecution 
of the criminal intent 

The fifth and sixth offences are not within the definitions in the statute of 1715, or 
subsequent statutes, although the commission of the offence has been admitted as evidence 
of previous intent By the fifth, although the entry may be for an innocent or even laudable 
intent, (as where one, hearing cries of murder in a house, enters and rescues the person in 
danger,) yet if he steals the smallest amount and opens a door in going out, (Callan's C. R. 
& R. 157,) it is burglary by the law of England. 
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ter» is one who lives therein or who stays therein, by the consent of 
the occupant or of one wlio lives therein J(&) 

3. A breaking may be actual or constructive. 

An actual breaking may be made, — 

By breaking the substance of a door or window ; 

» BuiicllC. 11 Tick. 151. 

Tke mxth is similar; it merely varies by 8iif)p<»Hiiiir the door to be opened in ;roin^ in and 
BoC in goiofT oHt In each case tJic Hteal'inir in not runnerted witii X}w breakinfr or entry by 
tay intent existing at the time of breakinfr or enterinir. The Report of tiie Knif linh (>ommut- 
■ionen on Criminal Law recoinnien<lH tlint tJie nixth oflTence nhoiild continue to be biirjrlary, 
boi that the fourth and fiflh tdiould be excluded. AltJiotijrh no ex[)resd proviiiion like tJie sixth 
W retained, the commisision of an ofTence within tlie dwellin^r Mxm afler entry will still con- 
tinue to be presumptive evidence of on intent at tlie time of entry toconunit it, wliiuli the 
defendant must rebut 

The Commissioners tJierefore recommend no chanpo in the law when they include the first 
three oflences in their def^iition of burglary ; and with re^unl to tlie fourtii, which for the 
iraaons just $fivcn tliey consider to be an addition to the present law, tJiey submit it without 
further rpmark, to be retained or stricken out, as the liCirisliiture in its wisdom may judffe to 
be eipedicnt With ref^ird to the two nnnaininff ditVen^nces, Uie liAli between tfie Knfrlbih 
Statate Liv and our own, ami tlie sixth between the Common I jaw and our own law, tliey 
caanoC recommend any altemti<»n in the existinj^ state of tiie luw lu're. 

In our atatutea, a definition of n<rf;nivat(*d burj;lar}' is first ^iven, and next, a definition of 
aimple burfflarr, in which tJie airirra vat ions are iiciratived. Th»» (?ommisMi(mers have ven- 
toivd to chanin* tJie order and fonn nf tlieso definitions, nnd to attain \l\v same obje«'t in a 
■implcT manner by defininf^ Simple BurirKir}', or bur<rlary in the s(>C(md de^rree, first, and tlien 
dmcnbinir A^irmvated llurj^lary, or burtrlnry in tlie firsi de^rn>e, as bur^rjary conunitted with 
reitain additional circumstanci>s. An additional n^osmi for a i'hnii;rt* is, that, as the law stands 
at prtwent, them are ways of commiltinir burirlnry which dn not come within Uie definition in 
the ninth or tentJi seciioiL .An ofiTender breaks and enters with a ft*lonious intent, beiii|; 
armed with a dani?erous weaptm at the time of the bnMkinir or rntr}', or so anninff himself 
m sorh Ixsise. If no one is lawfully within the hous«>, the otlrnce w ni>t within the ninth 
vction, and is not witliiii the tentJi, b<vauMe that ne<ratives tJie anninfr. Hut if he was not 
armed, it would be burirlar)*. 

To Ci»nf(inn t(» the rommon law di*ruiiti<in of burj^Iary, tlie words **any dwcllinj^-housc*' 
ire chanjfed to **tJie d well int;* house of another.** 

(A] By statute IrClO, ch. T'i, s. 1, it wom provided, tliat when any jierson was iiidicte«i for 
capital armm, if he hIiouM pn>ve that n(» is*rson irtu tairfulltf within the dwellin{5-hous«« at Uie 
tune uf ttie ciMimiiMHion (»f th<' otfeiH'e, th<' jury should ho find, and tin' punishment Hhould be 
impna(innient for life. In BiiKzeirs caH<>,( 1<: Puk. K. I.'»:t,) the question came up, t»hetlier two 
witnesses, who were within the buildini; when it \\;is nv\ mi fin\ havini; entcnMl to prot«*ct 
Urrm and |irr>|M<rly, w<*re ni^rstms ** lawfully within,** in tlie niiMiiiin^ of the Htatiite. **Tho 
foiiit were itf (»pinion, that th«'se witne«»si«s w«'n' not lawfully within the dw<>Ilini;-housr, 
within the iiH'amni^ of tho statute of IK'UI ; that tht!* i«tatut<* was m:id<> to iiiitiin*te tiie pn'vious 
■e^rnty of the law. and wa^ to be coiiHtriHMl favomhly for thf prinontT; that it wbh ni»t wv«*s- 
■•ry til rmwidiT wh«*ther tli«» i-iitry of th**"'* i*ilii« •?«'*•••* into thf roiivi'iit wbm lawful, so as to 
•■x**tiipC iIh'Iii fpKii liability to an action; but tin* ipif^liou waN, what was tin* d«'Hiifii of tlie 
I^Tinlatiiri*. Thf* maiiit<'Nt object wn*«, to iiiitiiratc tin* puniMhiiii>iit. %«|irr«* humnii life waa 

Iferii III damjer: that e*. wh<>n* none of the fniiuty. nor {wptonii p|a 1 in the dwellinif b\ them, 

Wffv* in daiiifor: thnt th<Hi>, who <;o iii to pMti'ft li\i'!4 and pni|M>r(y. an* not iM^rsiHiH whose 
Inon an* in daiiirtT, wilhm tlii* meaiiiiiL'^ of tlii> r<tatuti>; nnd thotiifh thfir piir]MMr wan laiida* 
bit*. t)|f fiiAtuti* w.H not iiind<> to pnit«*ct tlu'in, and tint arxi>n wax not n'iidi*n'd capital by tJie 
pr«**«*iii'e uf lh«**e witne^-ii's.** 

Thi* jirii%i«i'm* iiiiftiHiiii; a h'-avirr puni*<hni<'nt in biirirl.int". whi'h* ri-rtiin aL'jrravaiinir cir- 
riiii^ais*f4 •'<i»tpd. iHMiiif likrwiii- iiit<*iidi>d for tin' pn>tiTtii»n iA' (mtmiii* d»**ribf»| by tJie 
mine phraiwol.j/y a« tliojn' to bi* prot<*ited ih ar*«oM, ihit i?<, ai ** |mt>..iiw lawfully tlifrein," it 
■'«nntHl tliat tin* «aiiie Cim<<tnirtion should be j.'iven to tln'M* wonU in both cai««*<<, «hi're no 
re»Bfin appeared for a diHtinction. The word iniiiati* is then'f ve s«» defim**! as tu incUide nn 
persow, except " the family and p'^muns placed in tiic dwelling -house by theuL** 





As the styles, glass, panels, or a netting covering a window/ 
By unfastening either and opening it f 

. As by rainng a lateh and pushing open a door. 
By merely opening either when tlt>sed bnt not fa^st^ed ;^ 

As by raising a sash, or trap-door, or pushing open a door/ 

And this is a breaking, although tliere be an inside door or shutler 
to tlie same opening which is not broken ;^ 

As where one pushes his Iiand through the glass, but is seized while 
attempting to open an inside shutter. 

And although there be an outside door or shutter to the same 
opening which is not closed.* 

By getting into a chimney from without, whether any part of it 
be broken or thrown down or not, and whether any apartment be 
entered or not f(c) 

By breaking away the sides of an aperture so as to enlarge it ;'' 
As by pushing in or breaking a window sashj which is partly open.(rf) 



> 1 Hale, 552 i 2 Rusg. S; Cora. v. Stevenson. 8 
Fick. 354 i McKeamey's C. Jebb's Cas. 99. 

■ 1 Hale, 552 ; 2 Ross. 3 ; Robmson'a C. Moody, 
337 J 2 East, P- C. 487 ; State v. Wilson, 1 
Coxe, R, ISIJ ; Slewan's C. 7 Dane, 130. 

* Hyain's C, 7 C & P. 4U ; Hnyrie^^'s & Har- 
tMon's R. fc It. 451 1 1 Hale, 552 ; 3 Russ. 
3 ; BrowD's C. 2 East, F. C, 487 ; Gallan's C. 
R. 4: R, 157 ; Ras-^ell'sC. Moody, 377 j Anon, 



Sav. 59 ; Contra Lawrence's C, 4 C, & P. 
S3L 

* Bailey's C. R. & R. 341 ^ Perke's C. 1 C. flc 

P. 300 ; Roberts' C. 2 Easi, P. C, 487. 
^ Haines and Harri:ioii*s 0. R, fc R. 451, 

* Cram|H.S2 ; D^U. 253 ; 1 Hume, C, L. S. P? ; 

1 Hale, 552 j Brice's C. R. .V; R. 450. 
' Robinson & Baccon's C Moodyj 327. 



(c) There are two cases in tlie Scotch law which are somewhat analoffoua to the entry into 
a chimney, which have been decided to be breakings. The one, where Uie defendant entered 
a sewer, which issued from a cellar and passed under ground, (1 Hume, C. L. sect 97 ;) and 
the other, (ib. note 3,) where he entered a paper-mill by the raceway of the water-wheel. 
In the former case, it is not settled whether the passing into the sewer, or passing that part 
of it which enters the walls of the house, or passing out of it into the house, constituted the 
offence. The latter could only appl3r in burglary, where such a building had a closed and 
covered communication with a dwelling-house. As it is impossible to foresee all circum- 
stances which may occur, it has been thought expedient to leave such cases for future adju- 
dication. 

(rf) By the law, as here laid down, if the defendant find a window partly open and push the 
sash up further, or a door partly open and push it open furtlier, it is not breaking. But if the 
sash were broken, or the door resisted any attempt to open it further and were burst from its 
hinges, either of these would be a breaking. If a query be made what is the autliority for 
this distinction, it can only be said tliat the decided cases and the reason of the law go so far 
and no further. The cases where a window or door partly open was opened further, proceed 
upon the ground that it was the fault of the occupant to leave his house open, and thus in- 
vite an entry. But there is nothing in tliis which e.xposes him to the breaking of tlie sub- 
stance of the window or door, more than there would be if it were closed. Nor is it any 
excuse for bursting in the window or door, that the defendant might have opened it further 
and entered without bursting. This would be equally an excuse for bursting in a window 
because another window was open. 



BURGLARY. 5 

By breaking, removing or opening the roof, wall, ceiling, floor, or 
dny defence or barrier against entry, which is parcel of the dwelling- 
house ;' 

By breaking into a walled or enclosed area, from which there is a 
passage into the house, having no door, shutter or othcT means 
fleeing parcel of the dwelling-house) constructed for closing it ;^ pro- 
*'icled the wall or enclosure be intended for the defence and protec- 
tion of such passage-way against entry.(6) 

4. But the entering by any aperture found open is not a break- 

As by a hole in the roof or wall, or open door or window. 
Nor the opening any window, door, or other aperture partly open, 
'•-» fther than it was open before, in the manner in which it was in- 
^^^ oded by its construction to be opened ; 

As by raising; higher a window sash j)artly open, or by pushing a door 
already partly oiwn, so as to obtain an entry.* 

Nor the breaking a cuplK)ard or Ix)x aflixed externally to the doors, 
^liutters or walls, having no opening into the house sufiicient to ad- 
•Viit an entry ;^ 

Nor the breaking of a walled and enclosed area having a pas- 

^^gc therefrom into the dwelling-house constructed with a door, 

shutter, or other means of closing it, such door, shutter, or othrr 

t^eans of closing it, bring parrel of the dwi'llini^-house, whether such 

passage Im^ actually closed at tin; time or not ;" 

Nor the breaking of any thing, which is not part of the freehold.^ 

* 2 Ra!kv 3 ; 1 llmk. r. 17, s. f.. i » Smith's <' 1 M- -l-.. IT-- ; StrwarlM.'. 7 P.inc, 



• r.iii- A- (•.M.;.rr s «'. 7 r \- r i."">. 



* I Ifa!r. .'»;.■' . •.' K.1M. P. ('. ^7 ; Davjs's C. }\. 

Ac n y:: ■. B-nnrirs r. k. a: k. l>>^i*. 

• I Bit Onn •*-2-'>i 1 Hawk. r. 17. -. ri ; Si.-w- 

Brt'» C. 7 iMfii'. Ab. \'U* ; Spiii::; \* n:in- 

f'Kk'-^C 1 .M«*-1y tV: R«ib. ::'«7 ; Iawi-.'. f. 'J • Tr...irn. i* «'. 1 ^: r ■- K. I 

c \- IV •>. i 

(rj By til** i)iM*tnno Urro laid iloun, .i rloKcil iititl r<ivtTt'(i rouMi.iinit'atiiiii li<-tut'i'ii n iNfll* 
in*-l>uii«** ninl nil I'lH'lM-JtMl yjinl, will, in s.Mtu* im-i'>-, !,i:il.i' tin* y.wA a pul if lh<* <lwiliiiiir> 
bi»ii<«f. Ill th«' H.1IIH' imiiiPT If* hnililin^--4 aii<l ti;Kir1iu"iit.>. Tin* fuly ilitl'> n in*' -••♦•in?' !»» Im* 
(ha! a fl'iiir «»r ■•lnil!»'r. •*•»». tnnifil hi> ;i.h lo rl.t^r tin* [»;!.• -i ■_''■. wli- 'In r -lint ..r «■; • n. will pn*- 
%'•:•; tlio yani tVidii iHvoininir pnrt ot'n <lw«'liinL'--liiMi-' : hut in unl) r \-» pr> \> iil :t;>irtiii*-nt-'« *>r 
huiMi:i:r« Inuii Inhmiiiiiii: htm-Ii, tin* <K»nr or .xJiuttiT ini.^t Im- r<iiut ami f.i-". »h«j \'<t iln* piiri»i»-i» 
•if |ir>niuiiHMitIy riiUiiiLT **^^ *!»•• roiiiiiiiinii'ati'in. Hnakiiii.' tin- uull i- >i.»|ii| in Il.ilr In Im' n 
bn-jlsiii;; itf thf liou-*»s fvrii it* tln*r*» In- u il.»«»r. Ka-^t •Hi-.-* it tip|».ir> ;iTi\ wiili «',i- ipprxlMlniii, 
but a* It ii'*«*iiH tti Ih' r)*r'>iriii/"i| III two iihMlcrn rancn uitli lli«* tlf^liiit-tiiiii Uriv ndi>|itf«l, uo 
haic ruitncicd il on far an {mriniblo, but have ihit f<'lt auUionxod to ny%\ it. 



5* The breaking of an apartment by one who is within the house 
maj be by breaking the walls, partitions, floors, ceiHngs, doors, wii^ 
dovvs, or other defences or barriers against the entrance of sucK 
apartment, which nre parcel of the dwelling-house ; but not by 
breaking merely a cupboard, locker, press, or any other such-bk§ 
repository, whether attached to the freehold or not,* unless an ace 
be gained thereby into an apartment. 



1 



6. It is a constructive breaking, if an entry is actually made and 
the means of entrance are obtained — 

By violence or by threats of injury to persons or property, or ii 
tiniidation direct or indirect, with intent to obtain admission ; 

_ As by frightiul noises, using or showing dangerous weapons, attacl 

^^f on the house or inmates,^ 

■ By fraud or trick practised to obtain admission ; 

^^H As by abuse of process or of any legal authority ; or under pretence 

^^^^H of process or of any legal authority, or of business wilh one 

^^^^B within; or by fraudulently persuading another to give admis- 

^^^^^1 sioQ J or by knocking or otherwise pretending a right or lawM 

^ occasion to enter." ] 

^ By admission by an accomplice, in which case the entry is a 

breaking by both.'* 

7. It is essential to burglary that there should be an entry, which 
may be made, 

By introducing the hand, foot, finger, or any part of the body, 
into the house or the apartment thereof entered f 

By getting into the chimney from without, although no apartment 
be entered f 

By discharging or throwing any missile into the house or an apart- 
ment thereof, or by introducing any instrument or any part thereof, 



' 1 Hale, 554 ; Kel. 69 ; Post. 108 ; 2 East, P. C. 

489 ; 1 Hale, 555 ; 2 Russ. 7 ; Rose. Ev. 257. 
•Swallow's C. 2 Russ. 8; 1 Hale, 553 j 1 

Hawk. c. 17, s. 7j 2 East, P. C. 486. 
3 2 East, P. C. 485 ; 1 Hawk. c. 17, s. 10; 1 Hale, 

553 ; Kel. 42, 43 ; 2 Russ. 8 ; Dicta in Gas- 

coigne's C. 1 Leach, 284 ; Motie's C. I Hawk. 

c. 17, s. 8 ; McGregor's C. Hume, C. L. S. 98 ; 

Browne's C. ib. ib.; Kel. 62, 63; 4 Blft. 

Com. 226. 



* 1 Hale, 553 ; 1 Hawk. c. 17, s. 9 ; Cornwall'* 

C. 2 Strange, 880 ; 19 St. Tr. (Howell,) 782, 
note. 
» 1 And. 115; Lombard, c. 7, pa. 263; Fost 
107; 2 East, P. C. 490; 1 Hale, 553; Da- 
vis's C. R. & R. 499 ; Bailey's C; R. & 
R. 311 ; see cases cited in Bailey's. Anon 
Sav. 59 ; Perke's C. 1 C. & P. 300 ; Roberts 
C. 2 East, P. C. 487. 

• Brice's C. R. & R. 450 ; 1 Hale, 552. 



BURGLARY. 7 

iato the same ; provided, that the missile or instrument Ix; used as 
a means of committing or attempting to commit any oiTencc enumer- 
ated in section first, and not merely as a means of breakingJ(/) 

An entry may be by a door or window, although there be an inside 
door* or shutter to the same opening which is not broken, or an out- 
ride door or shutter to the same opening which is not closed.^ 

8. The same act may be Iwth a breaking and an entry, if it be 
2 means of committing or attempting to commit any ofTencc enumer- 
ated in section first, as well as of breaking. 

As the getting into a chimney, or obtaining admission as doscrihod 
in section sixth, or thrusting the hand tlinmgh the window-glass 
to draw out an article with intent to steal it, or lining a hullet 
through a window witli intent to kill.^ 

9. To constitute burglary, an intent to conmiit some crime enu- 
iK^csrated in section first, must exist at the time of the entry.'' It must 
*'ao exist at the time of the breaking, except where one, having en- 
^^Ted a dwelling-house with such intent in the night, breaks out of 
^c same in the night.^ But it is not necessary that the crime should 
^ actually committed.^ 

10. An intent to commit any one of the ofTenres entmierated in 
^b« first section shall l)e taken to Ix? an intent to commit any other 
'^Hrh oflfcncc, which is actually committed in committing or attempt- 
*g to commit the former." 



' Ilofbn'C. 1 Usrb. 404'>; RiiM Ac Ford's C. 

MoeidT. I'^n : 2 Easi. P. C I'M) ; 2 Kuss 10 ; 

Pirkchoe r. RiuM, 1 Cnnir ?-0; 1 burk. R. 

4** ; 1 Havk. c. 17, s. 11 ; .'{ InM. r.|. 
' Bftilrj'i C. B. Jt B. 311 ; Perke's C. 1 C. Ac 



Rims. XI ; Df.bW C. '2 Eavt. V C. .'.in ,'-13 ; 
1 Hnwk. v. 17, V. :.7, '..-'■, Ai\*>u M ihIm-wn* 
Viv: C L. l-* ; Ronr Kv. J*^", 1 r.l:i. (.%»lll. 
L'J7; lUc Ak Ruri-. (F.) 

• RrV. 4Sr. c. iL'r.. i. '.«, H» ; J Kuss :r, ; 1 Ilnlf, 



p. 300. .'•'»! ami mrfr iv): IL' Aimr. r. 7 ; ' A" •* (i«». 

' B«a«" Ac Harrison-s C. R. Ac R. lAl. I 1. r. -•. > 1 1 

•Sr* ca.Mrn un-lrr feci. 0. BrircV C R. A: R ' » P.rUrs C. 1 C S- V "'lO , Rail. > •■ (\ K A" R. 
4>»i I Hair. 55'J; Fom. 107; 2 K.-lsj, p. (' ' :;n ; l HriN-, :.M . .' Dn. P r .■.«■• -M f 
f.O ; Compt. 'S2 ; PickehnK' r. RiuM. t Camp. " J KaM. J* (' .'-I I . 1 I»=.i.- Al. I M . R.* c, 
2r> ; 2 Bu%s. ]0. i Kv L'^l;2Rii^s 1^7. 1 i:u>» ;: ; I'l 

'Xewdla C. 7 Mx«. 2l.'»j 1 Halo. 5i.l ; 2; 

:/)Il ■pprtP" liy lli«* XrxU that if a |»i'n*<iii bmak iIh' ;:lri.'<- "f a uii.'Io.i :iii.l in'r.^lii- «• lin 
badtn ifpi'ii an in»'iilr »ilmtt»T, it irf an nilry : l»«il it' Ii'- iiitr'»-!iii •■ mi in-trnnM iit hr tli-- |>iir 
?oi^. It I* n*it an tnitry. TIim niW rumrriii'ii:; iii.Mnuiii-nii* ihmm. « f • om--, .i|i'i> r.- iin--il«-. 

l»i liiftinrtiiin cfHilf'l Im> iiiadf brlwn'n thmwni^r a ^Xlhv t'»bup.:««|Nii ilit; m<jil«' »iJiuti«r nnd 

nag with a centre-bit to f^ct ofT the fiiMtonin.'x. 



8 BURGLARy. 

As vhere one breaks and enters with intent to steal, and, m 
ing, kills another who resists him, the breaking and motrf 
denned to be with intent to kill as well as to stoaL 



11. A house is not a dwelling-house, in respect to boiglaty, 
it be occupied as such at the time of the breaking and entrj.'(^) 

A shed or booth not enclosed on the several sides, a temporary ani 
moveable tent, or an area without a roof, eiictosed by a wall^ i 
not such a building as is requisite to constitute a dweUing-hous^..-"' 



>lHale,556j Martin &Taylor»«C.B,&B. 108. |« lHiae,557f 2 Ra&s. 13f 2 East, P. C 492 
Elsmore v. St. Briavals, 6 B. & C. 461. | 1 Hawk. c. 17, s, 35. 



I 



im 




aai 


LOWoj 


to J aa act 
inch a u 






( ; 


■e y u, 




e 1 


) 


Ui D« d8 11. foe 


^, 




• BU>Il 






n ' 


nd 


HI b Ana 
It In 


• 


r 


i J 


. ti 


'jr 


1 1 


d 




I')'] C a of opinion in respect to this 

ua 1 _( ■< 18 IT dfi, deem It bexpedient to itttexDpt 

*wdse, 1. because ihey deem it tinpnt; 

jecause they {Jeem it hoj&iii'dous to %i 
ivork irreg^Wly and iacon^istciilJjr 
^ to be derived trom fiuch a defi 

u*i slling-houEie," with such iHustrationa 
uced into the chiipt^-r, may be anfel; 

I tn the code w fjere iiarticiilar wor " 

< ipter wiU stand precisely the smn^y^ 
fctti eiling-houae or not. The raor^ gen~ 
^ijght within a very narrow cotnjia^s. 
, n I iCCb; uj u 09C of lod^ng* Of dwcUing tljei^in by 

I idiBuwellj . . Ituuodnottivoiiuij luuo a, wui Wing otiierwiseoocupied from being 
Cw.*«idered a dweniug-iiouse, as it only says a udildingso timtpied is a dwellin^-houee. The 
definition was purposely so framed on account of the exceeding difficulty of giving any general 
definition. But still it admits of the construction that a house, dwelt in for any otlier purpose 
than lodging or sleeping therein by night, is not a dwelling-house. There is no doubt that it is 
true, as a general proposition, that the fact of lodging or sleeping by night in a house is the 
criterion of its being a dwelling-house or not. This is so in the ordinary modes of occu- 
pancy and employment, and wou^^^ he equally so considered whether any general definition 
18 or is not given, since such is the doctrine expressly laid down in many parts of the chapter, 
and implied in the whole. The English commissioners, it is true, lay down the doctrine that 
a person is equally entitled to the protection of the law for whatever purpose he sleeps in a 
house. But he is not entitled to protection under the law of burglary^ during his hours of 
rest by night, unless he rests in a dwelling-house. The sacredness of a dweUtng-houMj not 
of a mere sleeping-place, is the foundation of the law. If, therefore, a person sleeps in an- 
other building tlmn a dwelling-house, he is no^^titled to protection under the law of bur- 
glary, though other provisions of the law, und^diflierent titles, will protect him. So, rtcc 
veracu, if he does not lodge or sleep in his dwelling-house, the law of burglary should never- 
tiieless protect him, when he is in it by nigm. If he ordinarily sleeps in his dwelling-house, 
it is burglary to break it by night, tliough no person is in it So the law is now, and so it 
would be if the more general definition proposed below by the other Commissioners were 
substituted. This appears to them to be a refutation of the doctrine stated by the English 
Commissioners. It seems to them tliat it is strictly within the principle of the law to protect 
him in his dwelling-house by ni^ht, though he does not himsen, or by his family or others, 
occupy it for sleeping there, — if it in fact be his dwelling-house. The question seems to be, 
whether a man can so occupy a house himself as to have a dwelling-house, who does not 
lodge or sleep any where by night In the case of one employed by night in a rail-road train, 
or in a furnace, or ns a watchman, who only occasionally or never sleeps by night at home, 
or one who chooses to work by night and sleep by day in his own residence, it seems to be 
going beyond tlie decided cases, and aside from the principles and object of the law of bur- 
glary, to say, tliat sucli a person could not, by reason of his own occupancy, have a dwelling- 
house ; and if he can, the law of burglary, as it now stands and has hitherto stood, will ap- 
ply to his house. Whether a person in these and other analogous cases can, by reason of his 



BURGLARY. 9 

12. An apartment of a dwelling-house, in respect to burglary, is 
any room, entry, or other compartment or division which is parcel 
thereof, or such area as is described in section third ; but a cup- 
board, locker, press or other such-like repository, although i)art of 
the dwelling-house, is not an apartment thereof.' 

13. A dwelling-house extends to and comprehends all the apart- 

' 1 Hllt\ :0I : K\-l. «■/.. : Fo>!. l'?- : 2 E:i->l, V C !-• : J Ku>-. 7 : K -S'. £v. 2.:»7. 

o»n prrponil ocnipanry, Invo a ilwrllinir-liinii?**, witiiiri th-- iiifuniiiL'' <>!' tl««* law of burglary, 
aad mha! iii«nlr nfoiViiiKinry «ill n'lnlrr his phu't* of n'SnW'iH-«' mk-Ii, llu* ('"iiiiiii.-sioni'iN hIio 
jin-N-r tiic six'tinii AS it stiiiuis ili-fin it ••x|H«lirnt aiul iiiup' .-iitV li» l«':iv«' djk'ii ti» lln' omirt and 
jur\\ *ubjt.i*l to ftiirh nilfs iiml (l>Ntnii'-s :i.s jiiris|)nuI«iK'r» h;is sn;i|ilit'il, nitlnT ihan to iiiuitT- 
Uk'f pri-viwi!»ly to wllli.- llieso i[u«'stii>nH l»y a ikriintinii t>tiibli>liinir llmt b«' eanimt \ui\c a 
dweliinir-hoiL-r. 

<ltii«'ni iil'tJi'* <.'o:ninissiimt'r.'i aro of ojuninii, that, iiHinb'r ti> iiiakt* tin* siibj«*rt of Inirirlnry 
foni|ilrtc, it i* iiiij»i»mnt tn si-ttl*- iiiuri' plainly what cnnj.titnt«s a iU»'lliii;:-b«»use ; i»thrr»uic 
th<p riNirij*. »h»*ii riilli'il ti» iImmiIi- uIh'IImt a biiiMiiiir is a clw«'llini;-linu>i' or m»t, imift I'xaiii- 
up th<* c^^'* III tlif b<N)k^-. r)M<i by this it will a(i|M.':ir tliat sn iinuh i<t* tiir r<iiiiin«>ii law tum 
ftX b«?n Pilui'i'fl t«» a ^yI*T^•|ll!ltIl■ milf. 

Th«»rc uf n*» rn.'*" in tin* b«ii)k> in »hi«|i any hmis** wan \\v\i\ t«> bi- a tlwrllmjr-hoiijso, rxcopl 
tone oiH' hail sb-pt »)r bHli;»Ml thiTf. Tht? i*;i.m* wjnrh 'j^tt* rartliivit In slum what utluT aotJi 
«f ocrupanry art* in-iitfK-i<'iit tn nui-xtJtuli' a ilvirlliiii^'-liMiist', is that i»t' Martin &: Taylor, 
'RawL i, Ry. (*».•«. IO*.j ThiTf tin* pn>s«riil(»r t«Kik tin- lumsi* "about twt> y«ar* bf'lon' the 
oflftKC wa.« roniniitt*'(l aiiil iiiailf Krxrnil alti'mtion^ in il, intt'iitliiiL' !•» have iiiarrit'i) ami hvrti 
IB it: but roiitinnini; uniiririu'd, and Ins iii«ith<T hviiiir thi' n»'-\t d«H>r l»nl *tu*\ In' sb'pt i\iTy 
iii^t at hi.T hiMi^o. Kv«>ry luornin:,' b»' wi«nt to his hi»us.', tniii<artrd his biisiii«>s in th«' Mii^p 
ant] parbir, and din<'i] an<i'(-ntriiain<Mi hi-' iVicuils ainl {Kissi'd tin' w!ii»b'day thrn*, ronsiilcnii^ 
It OM kia oii/y hrnne, TIm- hitii<ii> uus hi-bl not to be a ilwriliifj-hnii-n'. 

\\ri** \\\v buiMini' was lun-d ami t'iirni<«]i<-il for a dwiiliiii'-hou'-r, and v\**r\ art i>f m-riiim- 
tj«tn u<«iial in a liurllmL'-lMiisi-, i-\«-rpt >b>ipiiiL'itr 1<h1i:iiil' b\ iil^'ht, «:»> p«T!onn*'d tln-n- ; but 
Uir iicriijiant !«li pi and Iod/'>d rl-ruhi'p- by niLdit. Tin' l;iw >»i'ni-! tlun to In- srltb'd that 
^fi«f«' tiif "irriipant of a bui-iliiiL: loili^i-s r|>-ruiii-n' by ni'jhl, it i* iioI a dwi-lliiii:. * Mily «»tio 

<-a»«* nMiianw. — thit !■«. whi-n' tl iiipniit (bn"s imt f»bi , r 1imIl'»' any wIu-p- by nii:bt, as a 

vairhirnri. or «»n" wh-Hi- bii'>Mi''-*< i»li!i'j»'s hiiii to work by iiiL'h! a»a\ fnMii Ins daily n^i- 
firnri". Ii« th**P' a di^itiiuMKiU bi-twrtu thi-.-*' rrisi's ? Th«' lioiisi' in i-iirh r:i«ii' i> «>ipially iiii- 

inliib:rfMl by niL'h?. To iimk*- l' i* di-fiin ti-m i- t aki- thr jMiint of dw« ]liii:;-liou r no 

«l"rllin;f-lioii*f ili-|MMid not njitin th'- ipirMmn wiirtht r on<' «<b'i*p< in tin* lioiitr or mn. but on 

•Jj" •j'MMion »li«!b' r hi' Nb'p^ in anoilii-r hoiiM> or not. 'J'Jn- law of burirlary is rrrtainly 

int'*iil*'d as a jtrntiM-ttoii a'j.'iii^t *-*i\\\" ibiii'jiT, a:id wlrit d^iii'MT to thi* hi>ii^i' or any thin:; in 

It !!• iiK'P»ii.-»*d iT diiiiini>h''il by ii jM-rson's i«|rfpiiiLr "r »•»' fb-'-pinir in another hoUM' r Tho 

law '.f biiTL'- «ry iMii'nj"- jl- prolrriion t » tin* iiijht, ainl om- who is ii>t in tin* biiiblmi: by 

mifht "-'••rii'* to lnv«- im iM'i'd of ils protortioii. Tin- law of honoflircakiiiir, in tin* 'Uitli mv- 

li-m, v* inti'M.b-.i for thf prntiviioii of proji»riy in -mli rafi-*. If oii«' jH-p-i'ii wrn- to {MTlonii, 

Vy diy, all th" «-oiiiM'in dnily ait" of lit"f in a biiibliii.; fil?«'d up fis a liou-', ami niiotbiT do 

t>i»' ■iXiH- in a work-iii»p. would th«' -iiiif ait-* inaki' «tin' a dwrllin^r-hoU'ii- by ni;rlit and IH»1 

t^H* 'ilhtT. whf-n both wi'p' i*(]u:illy uiiu-'d ami uinnliabitrd rithi-r as hou-'* «'r w«)rk-bi»p? 

TIh- law i»f burirlary pr..l-rts tin- pr-p rly iii ii ImiiIiIihl' by ni'jht jii-t a-* it prot-M-ts tin* biiibi- 

injf it«-lf. only to ijiinrd tin' iniii.itfN ironi dan^i-r by niL'lit. Th«* t'*»*'r!«i •••iHt'iit \*f ihi* pn»- 

f— »-'.oii !■• th:' til" tnm* ha-* pn-M nti-d pr-t-i-i-iition-* t'or bnr:;l:iry whrn- ihr bmldinir bniki'ti 

ami i-ntiTi':| Imi Hot bfcn iN*i-iipii'd bv niirht. ainl thi«* is thi- rt-ason why rourli* ha\i' iio( 

*ifti r»»r b«'»':i riiib-.J t>i d»'riil«' tlinvt lli.it no o«i ii|i;iliiiii by day w ill roii-tituti" a dwfllinj;- 

li"i-*-. Th" ('•iiiiun<isi.in<Ts who fnt<<riaiu tin- \M'W »if tin' law pro|iitHi> th«' |idlowiii|» siibsti- 

Ui»i* in-t'-id iff th«» hirtiiiii lU tii'* t»'Xt, f«ir tin* piirjH»«.i' of si-ltlini; irmr*' i!i'*tiiH-lly »baliiia 

''.•'•lofij hou*'- : 

A bi.iMiii;.' or tJh" pirt of n bmldini', ih riipii-d by 'miiii'» oni- tor ihi* pMr]».<e<f i-f bMl}*inp or 
«)«*-i;iu;f tlifRMn by \\\)!\\U h a dH-cllin)f-houi»**. 
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ments, buildings or parts thereof, not constituting or being part of 
another dwelling-Iiouse, which have an immediate or closed and cov- 
ered communication with each other,^ to the extent of such intercom- 
munication^ and no others.®(/t) 



' 7 & 9 Geo. 4j c, 23, s. 13 ; Sefton's C. R. 6c 
K. 202; Chevalier's C. 7 Dane Ab. 134 ; Car- 
rell's C. 1 Leach, 237 j Bailey's C, Moody, 23, 



* Jones' C. 1 Leach, 537; 2 East, P.C.SOi j Eg- 

gin^oti's C. 2 Leach, 913 j Somcfville's C ; 
2 Deac, Ab. 1510 j Tumer^sC. 6 a &r P, 407, 



(A) The rule in the text la proposed as eh ameudinent of the Common Law. The Common. 
Lnw of England,, aa to what building or apartments ore included in a dwelling-house, docs^ 
not appear to he varied in Msjsachiiaetts^ either by legislation or jurisprudencej and b as 
foUow« : — 

A dwelliug-house includes 

L All apELrtmeota under the same roof having a closed and covered communicBtion widi 
the dwelling-house, whether iJie occupant of the o]HLrtments reside wilJiin the dwelling-house 
or not (Sefton's C, R. &. R. 202; ClievaUefs C. 1 Dane, Ab, m4 ; Caneira C. 1 I^each, 
337 ; Bailey's C. Moody, 23 ; Skiek's C. R. Sl R. 185 ; 2 Taunt R. :^.K) 

2* All aimrbncata under the same roof, the occupant of which resides in llie dwelling- 
houae, whether tliey have a closed and covered communication witli the dwellLUg-houae or 
not (Burrowes's C. Moody, 274 ; Kel. 84 ; Brown's C. 2 East, P, C, 5fll ; 2 Riibb. 22 ; 
Browne's C. 2 Bust, P. C. 487 ; 2 Leach, 1010, note-j 

3, Any building within the curteUge of the dwelling-house, althoug;h not under the same 
Tooff nor adjoining the dwellinfr-honac, nor havinjf any ckwied and covered cormmmieaticia 
witli it, provided it be occupied with it (Gibson^s C. 2 East, 508 ; Hancock'^ C. R. & R. 
170; Litliffo's C. R. & R, 357; ChalkJng's C R. & R. 334; Walter's C. Moody, 13; Clmy- 
bum'e C. R, & R. 3l>0 ; Thompson's C. 1 Lew. 32.) 

4 It seems that a build ing or apartment ia not excluded frombcing port of a dwelling-house 
merely because held by a different title. {2 Rma, 16 ; 2 East P^ C 494 ; Cont 1 HoJe, 539,) 

But a d w el liug- house does not include 

5. An adjoining building not within the curtelage of, nor having any closed or covered 
conununication with, tlie dwelling-house; although this may not be settled when the 
occupant of the building resides in the dwelling-house. (Eggington's C. 2 Leach, 913 ; 2 
Russ. 57 ; Gibson's C. 1 Leach, 357 ; 2 East, P. C. 507 ; Brown's C. 2 East, 501 ; SomerviUe's 
C.2 Deacon's Ab. 1510.) 

6. Nor any other building not within the curtelage. Ellison's C. Moody, 336 ; Hiles v. 
Hd. of Shrewsbury, 3 East, R. 457. 

7. Nor any building or apartment so occupied as to be the dwelling of another. 

8. A building is within the curtelage of a dwelling-house, when it is witliin the same 
enclosure with it ; (2 East, 493 ; 4 Bla. Com. 225 ; Garland's C. 1 Leach, 144 ; 2 East, P. C. 493*; 
Westwood's C. R. & R. 495 ; Parker's C. 4 John's, 423.) or when it is witliin an enclosure 
of which the dwelling-house makes part, and both open into the enclosure ; (Stallion's C. Moo. 
398 ;) or when it makes part of an enclosure surrounding the dwelling-house, and opens into 
such enclosure; (Hancock's C. R. & R. 170.)^or when tlie dwelling-house and building make 
part of the enclosure, (Gibson's C. 2 East, P. C. 508 ; Lithgo's C. R. & R. 357 ; Walter's 
C. Moody, 13 ; Claybum's C. R. & R. 360 ; Contra, Twitty's C. 1 Hay w. 102 ; Wilson's 
ib. 242 ; Ginn's C. 1 Nott v. McCard, 583.) and open into it ; provided in each case that the 
enclosure is the enclosure of the dwell ing-nouse. 

The question is, whether the rule in the text shall be substituted for the foregoing provisions. 

The principal advantage of the amendment is, that it meets the danger against which the 
law of burglary was intended to guard more directly than the law as it now stands, and 
affords protection at the point where it is practically most wanted. The ^eat object of the 
law of burglary is, to protect the personsof inmates of dwelling-houses dunng the defenceless 
hours of rest To protect them, it protects the property within ; but the last is not its principal 
purpose ; as the breaking may be witli intent to commit murder and rape, as well as larceny ; 
and the protection of property to any extent might be effected by sufficient penalties imposed 
on larcenies in dwelling-nouses. So, also, the protection of the house itself is merely inci- 
dental ; for the offence may be completed by opening a closed door or window, without even 
the slight injury to the house which usually occurs in the commission of it 

The law, therefore, should be so shaped as to meet the duiger to persons. This is done 
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14. And it comprehends such apartments, buildings or parts thereof, 
although such communication may have doors or shutters, which can 
be or are shut and fastened, so as to close the passage-way or 

by dctcnniniiig what occupation in necessary to constitute a dwelling-house, and what build- 
ings and apartments inakc part of it As tlie same qut*stions are to be detennined in tho 
bw of arson, it is not strange that the decision oftliein in cases of arson should liave affected 
their decision in burglary. But tlie danger arises fn>in dilferent sourc(*s. The danger in 
anoD is increased when tho tire is in an apartment under tlie same n)of, or in an adjoining 
building. It makes no diifercnce whetlicr there is an inteninl communication or not, for the 
partitions, which keep out tlie burglar, only funuHh fu«'I for tiie tin*. Hut tlie danj^er in 
burglary is not increased by mere propin«iuity. If un njiartmeiit under tiie same root or in 
■n adjoining building is brokim and entered', tlie danger is not increased unless an easier 
■cccw is thereby gained to tiie ainrtinents occupied by |)ersons in tlie dwelling-house. But 
breaking a partition between tiie houses, or between the aimrtmeiits in tlie same house, is 
cocniDonly more difficult than getting in by a door or window from without SSo tliat any 
conformity to the decisions in arson, is not sup{M>rted by any reason in tlie nature of tilings. 

The first rule of tiie common law above cited, tlmta dwelliiig-hoiLse includes all apartments 
under tiic same roof luiving a closed and covep'd c<Mnmunicution witli it, is good as far as it 
goes ; but there is no reason f«)r the restriction to a|>artjiients under the same roof. A bn»aking 
and entering apartments under anotiier nxif, which, by its coinmuiiicution witli tlie dwelling, 
give* tlie offender access to thi' inmates of llie dwelling, is equally danijerous. 

The second nile, timt a dwelling-house includes all uiwrtineiits under tlie same roof, whetlier 
Ihej communicate witii it or not, pnivided tiie occupant n.*sides in the dwelling-house, makes 
the question of burglary or no burglary de|M>nd on a fact which neitiier increases nor dimin- 



the danger. A keeps a boarding-housi? ; B is his boarder, and hires a shop in tlio 
lover story or tiic house; the bn*aking and entering of tlie shop is burglar)'. B removes 
to another boarding-house ; tlie shop is bniken and entered, and it is not burglary. A is 
the head of a family ; B is a member of it, and hires tiie shop as befoni mentioned ; tiio 
brcftkinf; and entering of it is burglary. B underlets tiie shop to C, who is not a member of 
tlie family, and the breaking and entering is not burglar}'. But the danger to tJio inmates of 
the dwelling-house is the same in each cose ; it de|MMids on tiie means of c<immunication, 
and is not increas(>d by the resid(>nce of the occujiant of tiie shop witiiin tlie dwelling-house, 
and fumishetf no gmuiid for tiiis rule. 

Under the tiiinl rule, tlintadwi>]|ing-house includes all buildings witiiin its curtelnge which 
■re occupied witii it tiie quf^stion of burglarv <»r no burglar)- dr{)f -nds on two facts. I. Whetiier 
the building is witiiin the curtelage or incliwure. An out-house, thirty feet distant fnun tlio 
dwelling-house, w broken and entere<l ; this is not burglary. Siinround tiie twt> buildings 
with a railing, which a child might leap over or pull down, and it is burglar)*. litit it is not 
e\en necessary, by the conuiion law, that tiie buildiiu; should be sum>iinde«1 by tiie em-hwure. 
Ixt a hfNHc and one of in out-houses adjoin each otlirr and o|m'ii into the same grounds, tlio 
bmking of tiie fnit-houst* is not burglary by this rule. Build a fence aroun<lthe grounds from 
the comer of tin* oiit-hoiisr to tiie external' roriKT of the house, and it is burjflnry ; although 
oaly otM» side of tlie buildings is encKisfd by tiie frnce. Thus it apis»an« tliat the danger is 
not inrn'asnd by the fact that the building broken in witiiin tlie curti'lage. *2. The otiier fact 
upon «liii*h tins rpiiittion de{)eiids, by Uie common law, \h the comiiHin nccufiation of tlio 
buildin;:^ by tin* sjuh* isthoiu A ciHil-hoiise stands thirty fe*'l fn>m the dwdlinir-lwMiso, 
wnhin It* curt«»lairo, and tiie occu|Kint of tin* dwelliii«f-hoiim« k(*<*|is his c«ial tli«»n'. TIhj 
breakinir nnd f'ntf'nng of the conl-hoiise it* hxirjUry. Th(> orcu{miit of the dwrlling-hcHise 
p*[ii(ivi*;« his coal, and lets tii'> out-house t» his nrighbor fi*r the siiim' use. The bn*aktnff and 
eotcnni; is not burglar)*. Vet \}v* dan:;er to {M-rsons or prt»{ierty in the \umm} u ikH altered 
by tiie clianir*' of occuiMtion. 

Here, lh»'ii, are four ti*sts by which this question is to be d»»terminod ; re«idence, ocruna- 
tj*in, curti*U;fe, and tin* brinir under the same roof; e.nh <if which is deftvti\e, b4>raus«* it lias 
tk* u'xri's-iir)' cnnnfctioii witii tin* d.inger to th«* imiiat«»^ of the dwrllin^r-hous** from llie 
bn*aking and ••iitiTing. The dnn:;<T to wlin'li the i!im!itf*s an* ex|ios«'il fmiii the i»flVnil«'ni is 
iitennnifl only whi-n a new meaiLH of coiiiMitinication with tiie dwellmg-lHSise is gained by 
th*' briMkifiif and rnterin«/. And this ix tlte c.-iki' whi-n access can b«» hail from the plaro 
bnikt-n. **ith''r ii))'u<'diiti'ly or by a cliMi'd and cov«*ri»<l |Misi*ijre; for, if iIm' |su«saire wen* mH 
rl»!*.M an.l r.iven».l, it luiirhl lM'*i'-ii.n'r to mtiT the |ns.>«.i<ri* tir*t When tlie ftassage is once 
entered, tiie l«*n::tii of it diM's not ap|M*ir to be \ery nrnterul. 

.\nothfr advantigu of tiie substitute propose<l, is, tiint it funiishes om* nile in the place of 
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place of ingress;^ proTided they are not kept fastened for the pimi- 
pose of penaanently cutting off the coinmunication.^(i) ^ 

16. It is not necessary, in order that such dwelling-house shoul* 
comprehend such apartments, buildings, or parts thereof, that th^^ 
diould be under the same roof with any main part of it ; nor withL^g 
tdie curtelage or enclosure thereof; nor that they should be occu - 
ped by persons who reside in such main part ; nor that they shouI<i 
be held by any persons by or under the same title uith that by c>*" 



1 scon's C. B. & B. 202; ChevaUer's C. 7 
DaiMi Ab. 134 ; Bailey's C. Moody, 23; C^- 



rell'sC. I Leachf 237. 



mwnL This is in itself a benefit, nnleae seveMl rules nre necesstu^ to meet the diflferei 
eiieiniiftances nnder whidi the dangra presents itself. But we liave alreisily £ee» t^u 
Mnoyfii the ndea ar^ yarioas, the cauae of the ilnnger Is unifarra ^ and tliat this variety i^^ 
one or the reascma whv tiier do not meet the danger. 

In order to i^y the mes of the common kw, as tliey exim at present, it jb neceesaiy t c:^ 
detennine what amounti to a leaidence, whaA ia an occupudoti, whttt l^ a curtelagt?, afid wlia'^' 
Mldin^ are witiun it; which last ooestion iSxipends fiomctliacs upon the manner in whicl-^^ 
they <^en into it, and may nreaent difficnhiea. A Imilding may abo 1)(? sa cDtistmcted Uia^^ 
it is not eaay in pnustice to decide whether it hat one nxtf or morG, The signigcntioii nn^ff 
ttw of &e tenne b^»e mentimied ia not always unifom^. The deJttiitiou of curtclo^^ ii^^ 
ipbke and the law dictionariea^ variee firam that in modem elementary votks and repents. IP^^ 
win also be seen that aome pothta atill ronain to be raised in the common law, and tJiat som^^ 
aheadr raised may not be yet finally settled, which inuy render the rule^ and tests still moro^H 
complicated. It ia certainly desirable that the law ahauld be more siuij>lc ant^ eii^y of appli'^l 
cation, than it con be under the existing ndes of the common law. 

The principle contained in the rule proposed in the text, has been adopted in England la- 
the amendment of the common law by statute 7 and 8 Geo. 4, c. 29, s. 13, which is a» 
follows : — 

"Provided always, and be it enacted, that no building, although within the same curtelage 
with the dwelling-nouse and occupied therewith, shall be deemed to be part of such dwelling- 
house for the purpose of burglary, or for any of the purposes aforesaid, unless there shall b^ 
a communication between such building and dwelling-house, either immediate or by means^ 
of a covered and enclosed passage leading from the one to the other." 

But the application of the statute has been limited by subsequent judicial construction, to 
buildings not under the .same roof, and any building or apartment under the same roof with 
the dwelling-house may still be part of it, at common law, as before. The remarks previously 
made on this part of the subject, render any further reasons against the expediency of this 
limitation unnecessary, although the letter of the statute seems not to admit of any other 
construction. 

The code of criminal law, recently reported in England, has rejected the phraseology of 
the statute which was the foundation of the decisions limiting its application, and contains 
the following provisions respecting what is included in a dwelhng-house. 

"The whole of any fixed and permanent building, and the whole of any portion of any 
fixed and permanent building, the parts of which communicate either immediately or by 
means of any covered and enclosed passage, and any part of which has been, or is used, and 
is intended to be used, as mentioned in Article 13, shall be deemed to be a dwelling-house." 

If the word "building," in the article just cited, receives a comprehensive construction, it 
may include all which is included by a dwelling-house in tlie text 

(t) A door or shutter across the passage-way can have no other effect than the door of 
every room, chamber, or entry has, when it is closed. I^ut houses are often divided into 
tenements completely separate from each other, by permanently fastening such doors ; so 
that permanently closing the passage-way door, may be followed by the same consequence, 
which makes the exception necessary. Neither the rule nor tlie exception are proposed as 
any changes in the existing law. 
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T which such main part of the dwelling-house is held ; nor that 
should not be occupied for other uses than that of dwelling 
>in.»0) 



i. A building may continue to be a dwelling-house, when not 
at the time for sleeping or lodging therein,^ provided it has been 
iously so used by a person having a settled intention so to use it 
I, and doing such acts as continue his constructive occupancy.^ 

^ Where part of a building is usually occupied for sleeping or 
ng therein, it may be a dwelling-house, notwithstanding this is 
lary to the use of the remainder for other purposes. 

As where one lives and sleeps in a chamber of a building, the prin- 
cipal part of which is used as a stable/ 

1. Persons may temjwrarily lodge or sleep by night in a building 
[>me particular pur|)ose, or on some special occasion, without 
;bj necessarily making the same or any part thereof a dwelling- 
e.(*) 



rollcm-in? ca^^s contain the common Inw 
icsc points . Sec Biirrowcs'^ C. Moi>. 27 \ ; 
M ; Brown r. J East, P. C. MM ; 2 Ru>s. 
Bnivnc's C. 2 EnM, P. C. 4^7 ; 2 Ix^ach, 
. note ; Gih^in's C. 2 East, P. C. :»07 ; 1 
h, Xn ; HanrKk'R C. R. Ac R. 170 ; Litli- 
C. R. 5c R. r»7 : ChalkinjjN C. R. A: R. 
Wah*Ts r. M^xnIv. I'A; CUyUlTnn C. 
: K. >•<•; Thnmi:s<in's C. 1 Low. 152; 2 
I. !«*►; 2 EaM. P.t'. V.n, 1 Hale, 557, :>j'J. 



• 1 Hale,5r>r.: 2 Rum. 1«^ ; Murray'* C. 2 EaM, 

P. C. VM\. 
' Ilallnnl's C. 2 Lrach, 701. n<.lr ; 2 EaM. P. (\ 

ll»K; EulliT's C. 2 East. P. C. I'«^ : Murray iV 

Harris* C. ib. 1%, l'»7 : Flanagan's ('. R. Ac R. 

1S7; Nuthroun's C. Fi»st. 7i»: 2 Ru>». I*». 

Contra, PirounS C. H Rawlc R. :;m7. 
« Tumeric. 1 Hawk. c. 17, s. 31 ; 2 East, P. C. 

4".>2. 



rhui iK*rtiiiii in not intfrnliM tn extend the op<'ration of the two pnrejlin:: ^'TtifUin. 
I mnip* of till* iliK-triiH'H hen* neirntived on; tound in the cunuiHtn law, nn it titnndx at 
U and iMniie an> Hii|i}M)rt<*d by nid rntn^H^ or the Dpinitui^ of rniiiiciit nneient juriM^, it 
1 rxptMlifut t»> ihvlan' plainly the elfeet and o|N>mtion id* •<e«'tii>n f<'urti'«»n u|»iin theni, 
pretent all ubiHTunty ariHin^rfriHii tlie many dicta on tin mo «ubjecti tloatini; abtiut in 

Dh* ra^'ji u|Mm which the diK*trine contained in the text,i*o far an it concenH buildin{;ri 
r inti'iiflcd for d»«'lIini;-houHi'H, n* foundcil, an^ an folloun: — 

liaiii Fulifr «a^ indirti'd for burglar)' in the Iioiim' of Mr. Ilidland. The houi«e «aH a 
fly*. finir<hrd all but {mint iiiL' and irlaxini;. A irv»r/lman who wnn rnuMantly iMnpbiyt'il 
, i|i»llnn«l, but ii'»t oiif of UxH family, nb-pt in it ft»r tin' puryjo-.** vf protivtMm; but no 
f Mr. llo|lnnd*N i|oiiic>.tit* family had yet takfn |MtsseHKioii iif It. (fif*. ',» F.vt. P.*'. 
t KiiM. 17: 1 I«i'ach, !■*<«'•, not i>.)' 

pfNfMvtiT'ir hitd liir* •! tlif lioii^c and put suiidr>' nrtn'bs if lut-n )iuiili/<' into it. .o it nn 
fiit of fh*' Mt1«iii !• iind M\ lUL'ht.- b<'|i.r«', had pn" iind two Ii;tir-ilji --•r-* n t.« •■: h;'* 
luiilv' to ?«!i'rp tlnrr. to iik»' ran" of tie* i:o<id-t and im i. himli- •*: l»ut iviUf i b"* i ■." 

hwYvmly had ever .tlti.t tlun'. ( l7tC». HarrisV i\ '2 ^jl^t. V. < '. l\> : "J 1^ a. h. Jol.i 
IS fri» ii'idictcd fur lan-eny in tlic houso of Thmiuu IVirve. Peirce pUM liavid lunu- 
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As where one Uee in a warehoi 
bam to watch by nig^it i 
pbyed for the purpose, k i 
of it, or of the ftumiture or 



> Brown's C. 2 Easty 497 ; Smilli's C. ib. 
•FnHer^s C. 1 Leach, 186, note; 2 East, F. C. 
496; 2Bit8S. 17; Hams' C. 2 Leach, 701; 2 




to w»vu<x<3«Fw^^ Tjf IS put into A 
thioTes,' or where persons, em- 
iporarily in a house to take care 
rchandize therein.^ 

East, P. C. 498; Davis' C, 2 L«atJi, §76; 3 
East, P. C. 499; 2Ku£^. 17; FlatrnpA'a C. 
B.acB.187. 



tnie of a tenant who had iiMt left his hooM^ ftr tiie nae of his futum 
to leride there hunaelC He jtat in hie nan to take caze d ttte funiitutt uatil e new temi 
ahoald take posMaaion. It doea not appear that he was a domestic serv^L {1300. Ihfi^ 
a 3Leach,876; 2 Eart, P. a 489; S Rnaa. 17.) 

A tradesman removed to anodier hooee, and ii ling to keep the bouae whif^h he W \^ 
M a wardioaie and woikahop, he pet into it two i len who worked witli biin at iiki busing 
V to deep there and take caie u he hooea (1^10. Flana^os'a C Kt4t 



Si an tnhdsteier, 



1 



t tiie houaeB were uot the dwQlJiitj^'bonsc^ 
H ihow that Ujo hou$c« were cot Ukvf Lliitg- 
it probable tluit sucL wna Uic 
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i D }' ad in le eaaesL i . 1 
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ai»u« ana ui 

of the Ihi^nh Cotmni^iofiers on Ci 

leof the eases in which tlm paml* {^l 
0, he hooee WS4 elept tn, not by ilto o^ 
J npoee, m-, tJic protcciion f>f tliw _ 
fUlj of his fttiiily had dept there, tbe k 
aa ( soold he umile the subject df burglsiyt 
I ed by ioet principles. 1 1 apjiears to us 
» • ii oae as nis dwelling iu the oj^ht tumv ^ 
1 I iqnally 80 eniitkd,~uJtliougli his object in 

piupcityi and, farther, rhrdt siiJch protection ougiM 
equally tu be afforded, whetlier the uwner or occupier himselt* lodnre there, or employ tn 
agent or servant to do so for the some purpose. The fundamental pnnciple of the law is the 
protectibn of tlie dwelling-house ; the proper and obvious tests for deciding wliether a build- 
ing be, or be not, a dwelling-house, must consist in its having been actually used as such, 
and the continuing intention still to use it as such. Upon the question what kind of use 
ou^ht to give the character of a dwelling-house to a building, we conceive tlje proper answer 
to be, as regards tlie crime of burglary, the protection of its inmates from violence during the 
season of natural repose." 

" It cannot, however, be doubted, that to make the question of dwelling-house or no dwell- 
ing-house to depend upon the particular duties to be performed by a party sleeping in a house, 
would be inconvenient; and to deny protection because the agent employed was not a 
domestic servant, or because he was placed there to discharge a particular duty, would be 
unreasonable ; and we have therefore ventured to suggest a more certain rule." 
The rules on this subject, reported by the English Commissioners, are as follows : — 
Art 14. The motive, or object, for using such building for the purpose in the last preced- 
ing article mentioned, (of lodging or dwelhng therein by night,) shall not be deemed material 
to the offence. 

Art 16. The mere casual occupation of any such building, without the consent, or license 
of the owner or occupier thereof, that such building should be used, eitlier continuously or 
at intervals, for the purpose of dwelling or lodging therein by night, shall not constitute such 
building a dwelling-house. 

Some of the Commissioners are of opinion, that the doctrine of the fourteenth article of 
the English report is not well founded, — that all the circumstances under which tlie sleeping 
and lodging takes place, are to be taken together, in order to decide whether tlie building is a 
dwelling-house ; and that the motive of such sleeping and lodging, is one of these circum- 
stances, and may therefore be material to the determination of the question. The circum- 
stanccj may bo infinitely various, and cannot be foreseen and provided for ; nor can it be 
previously declared what will be tlio weight of each circumstance, nor which of them will bo 
material ; altJiough it is probable tliat many of them might affect the decision of the question. 
Another opinion among the Commissioners, is, that whether we adopt the statements of the 
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9. But although a building is intended only for temporary use as 
irelling-house, it may be a dwelling-house, while it is so occupied. 

As a building built and intended to be occuj»ied and actually occu- 
pied only for a week in each year during a fair.* 

» Smith's C. 1 Moo. Ac Rob. '2C)C: 

ed raflOA, or Uic principlos of the En^rliMh rc|)ort, orlhc vi<'w Iai«t pivcn, tiic quoHtion of 
iiur-h<Miiw> or no (lwelliiii;-hoiii}o, (lc]H*iidH, at prrsent^ »»(>l«»ly nn !h«» jH'nimnfnry of the 
ntiun, vh&tcver the nature and objirct of it tuny be ; iiltliotiirh itji luitim* and objtHTtji 
^ proper mattent to go to n jury to dctrmiino llio extonl of iti< ])eniinneni'y. 
e pbruefdofry of Home of tlic CH8e.s above cited, and th(^ coiiifHiririon ^vith JoneH and 
Enan*8 cai»e, (*2 Ka*t, 4l*l»,) and Ciibbon's case, {"^ Ruds. on (Vi. II>,) ban causrd tJn^ni to 
idcfvtood to deoidi', that aKbH'pin); and U^lfrini: J'or a aprcitil purposf^ by a;r(>|]tM iMo arc 
ttmtMlit mrvaniM^ wil] not constitute a duidlinr^-house. If the first obji'ctiun (the Hj^N-ial 
•e) u< lo prevail, tben shootin<r-boxeii, huntin^-b)d<re--<« and the buildniir <x*i'U)iied durinjr 
, aiid derided in SniithV case (1 MiMHiy and Rob. *ir»<i) to be a dwellin<^^-hourie, are «*x- 
d. If Uie 04>cond objection, that the a(;eutH are not d(iiii<-.''tic servant^, in to prevail, thiK 
conflict with tiio cane of tJie ninety workmen, (A hbea*rf ('. MimmIv, .M'il*,) SiiK-k*H cast*, 
: R. IKi,) and niany oUkt cases refem'd to in sectiim twenty. li<»iidc« lliis, what is a 
il ptupoitv ? It appcani to mean some other purfMw«> besid<* tJic puqMMie nf sleepin); and 
llfT* Il would Heeiii, if th»*se objectionn ciMibl be sup]Hirteil, tliat when* th«' a;rent 
Aed to \i^\ro. only, it would bi; a dwellinir; but when* he intended also Hometliinf; 
c thtff. it would not he a dwellinir. It (should not be pn^sumed, if it can be nvoided, that 
i distinction can be tlie (crround of a dtvision. Waiting on cust<>m«rs, (M(K)dy, *^J^h) 
rhiir fincK and forfeitures, (7 (\ & 1*. AlU^) keeping o buttery, (*i F^ast, r>()l.) llie lAisinesM 
(K. Sl R. 1H5,) keepin<; n ahop at a fiiir, (I MiKidy &l Rob. 'i.'iti,) seem ti> be aH 



■prcial nanKK<ed ti» the care of a house, or of i;<MNl.s ; yet, whm tiiis was tlte caune of 
tMifrin^Tt tfie house wa.i held to be a dw^llinrr. So that, ujKm tin* cen:«truoti<in we have 
oDpd, it apnoarM tlmt then' lias been a contiimnl rontlirt of authoriti<*:4 for fith' yeurx, 
tiat nriUier the bencb nor tJie bar has been awan» of tin* WmX. TIm n* is noUun'T hi the 

which renderw these conclusions necessarj*. The opinions of tin* Court sf<Mii nitbrr li» 
bctti, tiiat the nennanent ocrufiatioii by the fauiily of tbe pn»seeulor had not, ni on«» 
bom continued to tin* liiue of breakinir,'norintheothrr ea.-;eN beirun j't tliat linn- by pui- 
tD itn members or douH-stie ser\ants; tbnl the (HM>u;>.ilion bv a sp« cpil ni:<nt wim for a 
my purpfMT, and therefon* tlu' house was not a dwellm;r. if we take th«' iM-nunnrnee 
rapation to be tiie jioint on wbirli all these eas<'s turn, it will be foun<l tiiut wbrre ilus 
red, it was held to be a dwrllin^-liousi*: and wlpTe ii was wal1tillL^ it was not a dwi I|. 
rjtts**. In tiibbon's rase, tli<* S4'r\'antN were put to live in tlx* lukiisi* : and in Jom s and 
rnuiV cajte, they wen* put m tii live on lumrd wapfs. Hut it' it apiNar tliat iIm' >iri'jnn!r 
idjnnff arr* wi continual as to make it a living or dnrlluiL'. there is no ease, itliuh i-\en 
that ihf purinwr nr motive will pn'Vent this. .Nor would it In* ri;:bt tlint tin- |'rotn-tii»n 

• law should b«" witJidrawn from oin* lixiiiL'" in a bouse, ImTiu" In'. iip'tat w,-.!* btif:t;iiL'. 
tnir« doini: buMurss nt a fair, <ir takiiiu' rjire of pri»|ierty. 

in view wiiiild eoineidf witli that of the Kn'jhsb ('on»iMi'i.'SiMnrr«<. if w»' sup|M«s«' tht m !•> 
that tJw otT»-nrc may bi» rommitti'd, wbati-vi-r bf tin- <.b|rit or Mi«.ti\t* of th-* !«>d'»in;» in 
TU*'*. Rut it nn liardly be intended tbat the motixe er nbjert ►Ii:il| tioT be i;dmi-<'<ible 
fK*e t'i pri»ve tint tbe Ind^rin;; aiiiounted to n li\inT or liwelliii-/ in the bmise. which 
i b<» a s-Mi^iilir rule i»f evideiicf, and not nere.-.iry to tije.r j^iri-i-i.'. 'Dim purj-i-e wns 
F«TniV a din'trine wbirb thnj stnte ti» bi- tbe re-nili nf ih" fi'-t tbne r:i-iM, tln.t when* a 
il affiti* uhIuiiI in a ImiHe to tai.e rare <»f j>n»p*T'v. it wn* i:«t a d»i lliiii.'b"';'*''. Hut 
own rule, OS Inst iiiterpreteij, wo'ild not make it a ilw. Ilinr-biiii-i'. bn* isierely i xrlude 
nre whif b imL'lit •:•» b» provi- eitli^T tbat it \\\\^ <»r wjit ii<<t ■.fub. Tli*- tir>! riin>trui*tn»n 

• ti»e i.Mit-tTloIl '*t|ll to li'-pend on tin* penMTin«Ili'e nf tlii- iN-(-ir|i.-i; nll. 

th** tbiril M«"w here uiM-n. tbat all the rir«*iim"«t ii;eei in tin- r*i.-i- ;■:•• to In* t .k» u ti".'" tl.i r 
Irniun" wb* tbiT tb" IiiiIl'Mil' •iiiiiiiiiil- ti> a duelhir:'- m the lii.n-.- if:r»«- «itli tl.*- «.<••• 

iha! tbw »;ue«ti'»n d»;MTi«l-. i.ii t!.e j«(T?>::i''iiri* of' tii« N-l/iP'/. '|'j;i- !m.!:mi.j m •! tbe 
nvtnni''-<t beini' f.roted, nofbiniT '^eiMiis to reiii::iii ti» I e i-.^'.-ned \>n* it-* «I':r 'Ij".!. The 
of Imium«. liiimier ot' iM*riip'iti>>n. furmtnrr aii-I |'ri-[«Tt!i»'tiJ. t.ii-ti>'' mid ii:r|i-e. \*:^ ii 
pnrintr* &'e. ti-iid to slmw that the iM*rupntion is lentpurary or |m niiMx nt. 

that npon any %iew of tie' su!>j*.H't known to the ('oinnu«:Fiozierv, tins m^inut to be the 
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20. A dwdling-house, in respect to 
house of the person who occupies the same as such, himself per- 
smiallj, or by the members of his &milj, guests of bis mo, bis 
boarders, visiters, agents or servants,^ {daced or continued therein b; 
his license and authoritjr.^(/) 




>Qib1xm'8 C. 2 Boss. 19; Athea's C. Moody, 
829; Beard's C. 2 Beac. Ab. 1511; Biow&*8 
C. 2 Ea8t»P. C. 501 ; 2 Boss. 22 } Slack's 0. B. 
dcB. 185 ; Westwood'sC. B. fcB. 495; Bertie 
«. BeaQmont, 16 Bast, B. 33 ; Jones & Long- 
maxx's C. 2 East, P. 0. 499; Bawlins & 



{ 's C. 7 C. & P. ISO I pTOJsscr's C, 2 EaM. 
t.u. 502. Sec W^il30Ti*s C R. k E. 11-''; 
W S* C. MoQ, 344, Contra, Maigett's C, 2 
Leacii,930 ; Joblmg's C, E, A;R. 625^ Wia'« 
0, KKly, 243, 
• Jlcl *k While's C. Moody, 42. 
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a. f a ji ihould clmrgo a jury tbat Uie (\m 

1 a k»< liiiy-houBo^ depemfe yi[iOtx tlie 
« a bo i|scct instjiictioiis aa to what dogre*? 

. It \n pl^jiii Uiat a resMJence for tJie shooti*^ 

a ; py a treispafls of a va^bond in a b**-*? 

H» «j I iMjfcwc -iO Cnittrfjiijpg ? The iwo cases in wbi^^ 
V dov )d. In 8n)iUi's case it wna held \h&tr *" 

ana m Harris's case, Uiat it was noL Whff *^ 
»T ' to be doubtful wbedier seven nights i^ * 

iM" fer period be necesEsaTy ib not det^-**' 

tot? 1011 of the law ti^ it stands a.t prBseT**^ 

»a a. itinetion may well be raade between ^ 

ana at t. 1 mse, or building for otJier ti^es. Tbi9^ 

bv J. {OpRtion, may be known lo be intende^^ 

ua any iFho breaks and enters it (Jiat it may b ^^ 



lur a uWoj _ ___^ ^ 

a dwell] ..x^«sc. uai n oii^ une biiuui« jreak aim e iter a fflable or warehouse, it mi^ht h^^ 
a hardsluii co render him liable to the penalties of burglary, because some one was lodgint^f^ 
there to apprehend him, or for any other temporary purpose, when he could have no euspiciotS*- 
of the crime he was about to commit But with this limitation it seems to tliem that a peisoi^' 
who lodges in a house one night is as much entitled to protection, as if he lodged for an^ 
longer period. The principle of the law of burglary will bear, if it docs not absolutely re^ — 
quire, this application. But it is difficult to see how it can be applied to fix an arbitrary 
standard of permanence, and to determine that seven nights' lodging is not sufficient, but that^ 
eight nights' lodging is. Nor will this difficulty be obviated by leaving the point to be de-' 
termined in each case. This will merely add another defect by making the decision uncer- 
tain as well as arbitrary. Those who entertain these views, therefore, mink it desirable that;- 
the nilc in the text should be restricted to buildings " intended for other uses than that of^ 
dwelling therein." 

[1) The weight of authorities, including those cited under the last paragraph of this section, 
is so decidedly in favor of tlie general doctrine of occupation contained in tJie first paragraph, 
and the rule itself so convenient and reasonable, as to render any particular examination un- 
necessary. Campeld and White's case limits it to those cases where the right of possession 
is in tlie master, and excludes those where the servant is put by tlie master into the house or 
another where the master has no right of possession. The word " license," in the text, is 
intended to have the same effijct But the law is not so well settled with regard to cases 
where tlie license to live in the house is part of the servant's compensation in addition to his 
wages, or where he makes an allowance out of his wages for tlie use of the house. So far 
as the cases seem to make the result to depend on tlie proportions of benefit and convenience 
to the master and servant, they furnish a very uncertain criterion, as it would be almost im- 
possible to fix the standard or dividing point The reason given in Margett's case, as to the 
protection of tlie inmates, has little weight, as they are equally protected whether it is the 
dwelling-house of the master or servant But where the authorities are so nearly balanced, 
it should seem that a reference to the law of real estate would help to determine which was 
tlie better opinion. If the servant's continuance in the house depended on the continuance 
of his service, or he might be turned out by his employer without notice to quit, and could 
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And it is not a necessary condition of such occupancy that the 
license should be without benefit to the party licensed or authorized, 
or without compensation or allowance to the party licensing or au- 
thorizing.' But where such member, guest, boarder, visiter, agent, 
or servant is tenant for a term, or at will, or at suflerance, the dwel- 
ling-bouse is his dwelling-house.^ 

But the placing of persons in a house temporarily to sleep or lodge 
by night for some particular pur])Ose, or on some special occasion, will 
Dot of itself necessarily make it the dwelling-house of their employer.' 

As where one puts a person, not a member of liis family, into a 
newly-tin islied house to sleep and take care of it, or into a liouse 
out of which he had moved, to sleep and take care of it, or into a 
house to sleep and take care of merchandize, or of furniture pur- 
chased of an out-going tenant.* 

The United States, the State, or any public or private corporation, 
may occupy a dwelling-house by others, according to the same rules 
by which an individual may so do. 

As where the Ignited States or Stale occupy barracks by soldiers, 
prisons by prisoners, liospitals by invalids, or other buildings by 
tlicir officers, agents or servants, or a town occupies its poor- 
house by paujHjrs.* 

21. A dwelling-house is also in like manner the dwelling-house of 
one who occupies it by his wife, the members of her family, guests 
of her inn, her boarders, visiters, agents or servants. 

And this is so, although she live sepratcly from her husband, and 
with her adulterer in the house, and live on the income of her sepa- 
rate property ; and although she hired the house after her husl)and's 

» Brown's C 2 East, P. C. rm ; 2 Ru<». 22; j • Hnrris* C. 2 Loarh, TUl, FulWs C 1 I^rarh, 

ZVJ. Ctmira. M.irRrii's CV 2 I^Mrh, '.I'U* . Jub- cnn's (\ tt. \- W. \<1. 

I»np'»r K \- K .VJ.'); Will's C. M.-Miy. 21*'. , * Willi.iiii>- C 1 Hnlr,:»2'2; Pt'yit.n\r I Lrarh, 

» CAllrt's r R. *V 11 4'.*** : 2 Ru"«v 21 : Jnrvis i :j2I ; IIuririN!*' C KH. 27 ; iVkris C. 2 Kut, 

C. Mnoily. 7 . Ilolmis {\ Cro Car :?7i. ; Spal- : Y ('. :h»I . Hawkins* C ib . MnvDanl'!! C. 

dinj«r.2 KaM. r <V loJ J ; »rcpmfr\ (V 1 ili. . Jnr,lan\ C. 1 C Ar P. \V2 . (iowrn'a 

Lear h. 220 . Ppillpy-f. (' I Unrh. 212; H.ir- : C. 2 Easl. 1«»27 ; 2 Ru'^n. 4*'** ; Ricknian* C. 

ns' C. F.rtt 1 in : r.-ihiU> <' JibbN C;i.s :<». j J East. p. C. HKU ; 1 Uavk V C c \^. %. 13 
» 2 EaM. 1.'" ; 2 Ru^s 17. I 

Imtp i»i actiiin of tr<^piuui airaiiwt him, it KrrnKNl to h«* the cIvplhnjr-hoiuH* of thr rmplorrr. 
In puch caM* tho i*inpl<iy«'r had such |Miiw(*winn tJiat hr ran iiiAintaiii lnii|»M fitr an unlawful 
minr by a thini pi*nNm. But wh(*n Uii* Movant can niainUui tnviiaiw ainiiiwt tiir i*ui|»liiyrr, 
or IS rntiUitl to ootici* tu ipijt, tliv houao apcuia tu bv thv t|wvlliii|f.nou«r uf thv ac^nant. 
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tthM to have any colicem an the hiring/ or the hotue be het a^- 
rftte e6tBte.(m) 

But if the wife^ beii^ anthorised bylaw to cratract and hoU pop 
etny in heir own name as if sole, exercise such authoriQr in tin oeoil* 
patfon of a dwelling-boose, living separately from her husband^ it ia 
her dwelling-house daring the continuance and exercise oiwmk an^ 
t!»rity.«(ll) 



9Sk Where apartments in a house are inhaHted for sleeping or 
lod^g therein by lodgers, lessees, or others having such-like distinct 
po6sessi(m thereof, and the keeper, lessor or ether person, tinder 
whose agreement they enjoy the same, occujaes, by himself, or others 
aa before provided, any part ci the house as his dwelling-house, and 
has, either solely or in common, the use or control of the outer door 
Of doOTS, which are the only entrance to such apartments, theu such ^ 
afiartments aie part of his dwelling-house.' ^M 

But if the apartments, or one or more oi them, have an eDtrance by 
a aqiarate outer door, such apartment or apartments are the dwell- 
iaig-hoiise or houses ot the respective perscms eiyoying the same/ 

Where tfie keeper, lessor or other person, under whose agreement 

such apartments are enjoyed, has no use or control of such ammicm 
outer door or doors, or there is no such common outer door, then 
such apartments are the dwelling-houses of the respective persons 
enjoying the sanie.^ 



» Ffcrre's C. Kel. 43 ; 2 Rass. 21 ; Smythe's C. 

5 C. fc P. 201 ; French's C. R. & R. 491 ; 

WeUbrd & Nibbs' C. R. 6c R. 517. 
• RcT. Stat. c. T7, s. 4, 5, 6, 7. 
» 4 Bla. Com. 225 ; 2 Russ. 23 ; 2 East, P. C. 

505 ; 1 Leach, 90, note ; Lee v. Gansell, 1 

Cowp. 1 ; S. C. Loflft, 374 ; 1 Hawk. c. 17, s. 

26. 29 J 1 Hale, 557 ; Kel. 84. 



* 2 East, P. C. 505 ; 4 Bla. Com. 226 ; Lee ». 

Gransell, 1 Cowp. 1 ; S. C. Lom, 374 ; Kel. 84. 

* Carroll's C. 1 Leach, 237 ; Evans' C. Cro. Car. 

473; IHale, 556; 1 Ha\rtc. c. 17,s.29; 4 
Bla. Com. 225 ; 2 East, P. C. 505; 2 Russ. 
13, 29 ; Trapshaw's C. 1 Leach, 427 ; Bai. 
ley's C. Moody, 23 ; Rogers' C. 1 Leach, 89. 



(m) Althoujrh there is no specific decision, the law appears sufficiently certain upon the 
last point in this section. If the trust of the wile's separate property be to permit her to 
occupy, there seenis to be no reason why her occupation should not be deemed an occupa- 
tion by her husband. So, if the trust be to lease and pay over the income, and she occupy, 
and tlie rent be settled in account, this would be a tenancy within the preceding part of the 
section, and the cases there cited. 

(w) By the Revised Statutes, c. 77, s. 4 &. 7, the Supreme Judicial Court may authorize a 
married woman, under certain circumstances, to contract in her own name, and she may sue 
and be sued on all such contracts in the absence of her husband. If she hired a house, and 
an action were brought against her for the rent, the declaration might allege her use and oc- 
cupation and her promise. It appears to follow that such house would be fair dweUing-boueei, 
and the consequence would be the same in other like caves. 
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In such cases of several occupancy of parts of a building as sepa- 
rate dwelling-houses, all the apartments in the occupation of one 
person, although for different uses, communicating with each other 
immediately or by a closed and covered passage-way, whether it be 
used by him in common with others or not, constitute his dwelling- 
house.' 



23. Where several persons occupy together in common the same 
building or any part or apartment thereof, so as to make it a dwell- 
ing-house, it is the dwelling-house of all ; but a joint payment of the 
expenses of the real estate will not make it the dwelling-house of all 
without their occupation in common, by themselves or others.^ 

24. Whenever one occupies any building or any part thereof, 
with or by his lodgers, lessees, or others having such-like distinct 
possession thereof, so as to make it his dwelling-house with respect to 
third persons, it is nevertheless, with respect to any breaking or en- 
try by him, the dwelling-house of such lodger, lessee or other person 
having such-like distinct possession. And any part of such dwelling- 
house occupied by such lodger, lessee, or other person having such- 
like distinct possession, is not, with respect to any entry or breaking 
by himself, the dwelling-house of another.^(o) 



» 1 Hawk. c. 17, s. 32 ; Carrell's C. 1 Leach, 

237 ; 2 East, P. C. 500 ; 2 Russ. 29 ; Bai- 

ley's C. Moody, 23. 
• Jones*' C. 1 Leach, 537 ; 1 Hawk. c. 17. s. 31 ; 

2 East, P. C. 504 ; 2 Russ. 30 ; Parminter's 

C. 1 Leach, 537, note. 



3 Thompson & McDaniel's C. 1 Leach, 338 ; 
Opinion of Judges in Maddox' C. on 24 Geo. 
2, c. 45 ; R. & R. 95 ; Holmes' C. Cro. Car. 
370 ; Spalding's C. 2 East, P. C. 1025 ; Pros- 
ser's C. 2 East, P. C. 502 ; 1 Hale, 550. 



(o) The use of a buildin<^ for dwelliniy therein, by sleepinpf or lodfjingf, makes it a dwelling- 
house, and the pnwisions in sections 21,22,2^), 24, arc intended to detennine whose dwelling- 
houso it is. This point is decided in different ways with regard to different classes of per- 
sons. It is important, tlierefore, that tlie different classes should be so described as to be 
easily distinguished from each other. It may appear iJiat the distinction between boarders 
and lodgers, who belong to different classes, is not always sufficiently clear. But this con- 
fusion can take place only where the kee])er of tiie house occupies it by himself or by his 
fanuly or servants, and then the apartments of boarders and lodgers will both be alike his 
dwelling-house, except where the apartments of the lodgers have a distinct entrance. When 
this exception occurs, there may be some cases in which two counts will be necessary in the 
indictment, one charging the burglary to be in tlie house of the keeper, and the otlier in that 
of the lodger. The difficulty is reduced into as narrow a compass as was found to be prac- 
ticable. 

There may also be a question what class of persons may exist, who, being neither lodgers 
nor boarders, have a similar riffhl of possession in tlieir apartments. In this class may be 
found those who claim to hold by a distinct title. But it would be extremely dangerous to 
undertake to enumerate prospectively all persons who might come within the intent of the 
rule, and who would be excluded if this general description were omitted. 
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25. Whenever a member of a family, guest of an inn,* boarderJ 
visiter, agents servant or other inmate of a dwelling-hoiise, breaks 
and enters any apartment, wherein he has at the time any right (m 
authority to enter, it is not with regard to him the dwelling-house 
of another ; otherwise it is so.(p) 

The breaking and entry by the wife, of the dwelling-bouse of il 
husband, is not burglary* 

26. Buildings and parts or apartments thereof, which are tl 
dwetlijig-house of another, with regard to the husband, are sug| 
with regard to the wife, and no others are so-^ 

27. When one enters a house, and, while therein, breaks 
apartment, the entry may be by day or night, bat the breaking mu! 
be in the night. In all other cases, both the breaking and thai 
entry must be in the night,^ 

28. The breaking may be on a different night from the entry/ 

29. When there is not daylight or twilight enough for ordina] 
persons to distinguish the features of a man's face at the distance oi 

feet, it is night.^(9) 

30. 1^. Where any inmate, not a party to the burglary, is within 
the dwelling-house at the time when the burglary is committed, if 
the offender is armed with a dangerous weapon at the time of break- 



» 1 Hale, 554 ; 2 East, P. C. 503. 

• Gould's C. 1 Leach, 389, note j March's C. 

Moody, 182. 
» Rev. Stat. c. 126, s. 9, 10 ; 12 Anne, c 7 ; 7 & 

8 Geo. 4, c. 29, s. 11. 



* 1 Hale, 551 ; 2 Russ. 32 ; Smith's C. R. & R. 

417 ; Rose. Ev. 278. 
» 3 Inst. 63 ; 1 Hale, 550 ; 1 Hawk. c. 17, s. 2 ; 

Chevalier's C. 7 Dane, Ab. 134 ; Tandy's 0. 

1 C. & P. 297. 



setUc 



( o) It seems necessary that the questions upon the points in sections 25 and 26, should be 
tUed. Opinions upon some of them may be found in the books. Of these, Prosser's case, 
(2 East, 502,) and the dicta in Dalton (c. 151, s. 4) and Hale, (1 Hale, 554,) are the principal. 
A keeper of a house may commit a trespass by entering the apartments of his lodgers or les- 
sees ; an inmate in a house may commit a trespass in an apartment into which he had no 
right to enter, or at a time when he had no such right; but one can scarcely commit a tres- 
pass by entering an apartment in his own use, upon whatever terms he holds it These con- 
siderations seem to warrant us in carrying the law of burglary as far as it is carried in the 
text 

{q) To say that it is night, when a man's features cannot be distinguished, without limiting 
the distance, is to settle nothing, for there are distances at which they cannot be distinguished 
by day. 
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iog or enteringy or at any time while he is within the house, or if 

k makes an assault on any such inmate, it is burglary in the first 

fcgrce.(r) 
2^. Inmates, induced by the violence or threats of the offenders 

to quit the house before the breaking and entering, are not therein 

within the meaning of this chapter.* 
3^. A dangerous weapon, within the meaning of this chapter, is 

one which, when forcibly used in an assault, is likely to kill or do 

great bodily harm.' 

4^. The oflendcr is armed with a weapon, within the meaning of 

'Us chapter, when he purposely has such weapon in his hands, alx>ut 

Ws person, or at hand,^ with intent, in any contingency whatever, to 

''^Jie any use of, or take advantage of the same in the course of the 

''■^caking or entering, or of the committing or attempting to commit 

^y crime enumerated in section first, for the puri)o$e of assaulting 

^ putting in fear, within the house, any inmate thereof. 

o^. All other burglary is burglary in the second degree. 

SI. P. Whoever commits burglary in the first degree shall be 
punished by 

2^. Whoever commits burglary in the second degree shall be pun- 
>3ihedby 

3^. Besides the punishment before mentioned, whoever is guilty 
^^ burglary in either degree shall be subject to civil disqualification. 

32. Whoever attempts to commit burglary shall be punished by 

33. Whoever enters into a conspiracy to commit burglary shall bi* 
VHinbhed by 

34. W*hoever instigates another to commit burglary shall be pun- 
ished by 

35. Whoever in the night breaks and ent«'rs the dwelling-house 

* Buiir1i'«C I». Pi.k. l.M Mass N..v l^n-.. I»r.-u>r I M.is- It f.'I 

• Phiiiiji*"! r Ma.v3 Jnn. l"!" : Srlfn-lirc'i? C ' WimnI," r A \\\i^h r r K II" 

ir) Thf* (rtily alti-mtiun fmin thn Rrvinfi] tSt.-itntrM. in lii'smhitiu' thi> ririMiiii-tnnri'i whu'ii 
%ffFrB\-Bti* biir^slnn-, niiifdrttM in I'h.'injfiiiir th»' Honl»* "nnniiiL' liniiTl!* wiihin tin- In-u-i*," t«» 
""if th«.* uffcniiiT IM anni'fP "nt iiny tiiiM^ while h«* m wiUiin ihc l>«>iii«i\** im h« inir n niuiv plain 
lad direct cxprcHion of wUat was ttipponvd to be inteudod in the prviicnt utAtiiti*. 
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of another! or enters the same, aad in the night breaks any apart- , 
ment thereof, with intent at the time of such breaking and entorin^^ 
to steal any child therein tinder the age of fourteen years, or with 
intent unlawfully and forcihly to seize any person therein for ihe 
purpose of unlawfully and forcibly carrying or sending him out of the 
State, against his will ; or of unlawfully carrying or sending such 
person out of the State with his consent, knowing such consent to 
have been obtained by fraudf or of unlawfully carrying or sending 
such person, being a tninor, out of the State with his consent, how^ 
ever obtained, and with the further intent, that such person shall 
sold as a slave, or held to service out of the State, shall be subjet 
to the punishment of burglary in the second degree*(s) 

^Q, \^, Whoever in the night enters the dw^elling-house of anoih 
with intent to commit any crime enumerated in sections first 
thirty- fifth, within the same, shall be punished by 

2^. Whoever commits the offence descrihed in sub-section I 
where any inmate, not a party thereto, is within such dwelling-housej 
such offender being armed with a dangerous weapon at the time of 
entering, or at any time while he is within such house, or commi 
ting an assault therein on any such inmate, or putting him in fear, 
shall be punished by (t) 

3P, Whoever in the day time enters, or breaks and enters, the 
dwelling-house of another, with intent to commit any crime enumer- 
ated in sections first or thirty-first, within the same, shall be pun- 
ished by 

4^. Whoever in the day time commits either offence described in 
sub-section thurd, where any inmate, not a party thereto, is within 
such dwelling-house, such offender being armed with a dangerous 
weapon at the time of entering, or at any time while he is within 

(«) The breaking and entry of a dwelling-house with intent to steal a child or kidnap a per- 
son, seems to be a more heinous offence than such a breaking and entry with intent to steal 
property only. Such an offence is not burglary at common law. It is introduced in the 
present form as being more expedient than to incorporate it into the law of burglaiy. 

(<) It is provided in respect to burglary, that certain circumstances shall aggravate the 
offence and constitute burglary in the first degree, which is subject to a heavier punishment, 
as a protection against the additional danger to persons arising out of these circumstances. 
As a similar danger may arise from the same circumstances where buildings other than 
dweUing-houses are entered or broken and entered, when any person is within, similar pro- 
visions for protection appear to be expedient Putting in fear is not distincUy specified in 
the Revised Statutes as an aggravation of burglary, but it is so in respect to house-breaking. 
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•iiGh house^ or committing an assault on any such inmate, or putting 
him in fear, shall be punished by 

5^. Putting in fear, within the meaning of this chapter, applies 
only to persons present, and has the same construction which ** put- 
ting in fear of personal injury" has with respect to robbery.* 

6^. Whoever in the night breaks and enters any meeting-house, 
church, court-house, town-house, college, academy, or other building 
used for public purposes, not being a dwelling-house, with intent 
to commit therein any of the crimes enumerated in sections first and 
thirty-fifth, shall be punished by 

7^. Whoever in the night enters, or breaks and enters, the house 
of another, not being a dwelling-house, or the bank, oflice, rounting- 
room, shop, warehouse, storehouse, workshop, or factory of another, 
or any enclosed and covered building of another, used at the time for 
the deiiosit or safe-keeping of property, or for the shelter, accommo- 
dation or employment therein of persons, other than the buildings 
described in sub-section sixth, the same not being a dwelling- 
house, or any vessel of another, with intent to commit any of the 
crimes mentioned in sections first or thirty-fifth, shall l)e punished 

8^. Whoever commits any of the offences descrilied in sub-section 
7^, when any person, not a party thereto, is within surh house, 
bank, office, counting-room, shop, warehouse, storehouse, workshop, 
factory, building or vessel, having any right or authority therein, 

» 2 Kuss. VJ; 2 Ea.M, I'-'M : Ko^c. Kv :{::•. 

(h) a diAtinctinn wom ftiniinrly inado hot wren n IxiiMin^ n«)jiuniii<r to niid ornipi«'il with a 
dvellini^'lHMiM* mill oIIkt hiiiliiinirH. If thfTi* ii im r]i>«>i' niui ri>\i>n>il roniMtniut ;iti<m In'- 
tvrni Uttmu It H not [mticivimI that Hiich n nitiintioii mihI 4H'(-ii{Mtliiiri nt* th<* iMiiltliii;; dnikon 
•ad rnU-n**! int-n'iiwj* tin' (Inii:5(>r in thi- iiiiimt«*H of iJn» ilHi'llinjr. h' A occiipii'il a <Ui'lliiit;> 
hoom* uvi n tJif ailjoiiiini: htlll(litlL^ n li':i.ti' of xhv l.-tttiT fnuu H to A Hotihl not inrrcrutr Uim 
<Unc^* Ami if tJn'n' wi-n* n |mrtition of onliniiry thi«'kn«-'H ImIwih-h ihr lniiIiiiiitrM, nhm.* 
litrt ailjnirH'il, it woulil Im* iimn' ra-y to hn-nk tin- ilwrjliiii^-lioiiso l»y it.-* rxti-mnl iloors nnd 
vuMlr»«-, tJiaii tliroi];,'li tJiU |wir1itioii. Ah th«' ihihL'iT is not iiiorcoMMl iivrniiM* tin* iIhi-Hih};* 
bnuiM* ami biuMin:; niljiuri. nnd nrt* orriipiiMl ti>;;«'t}irr. then* nmiui to ho tin roasoti for pn'- 
•min? lip" tlitiiiH ti«»n hi-twcfn tin* hilli-r luul nihiT ImiMint'?*. 

Kiiii»f' ■(lililton<4 hn\f> Imtii hen' nindt' to tlio tiiiil«liiiL"4 priiti>rt«Ml hy tli** RiiixtMl Stntuti'M. 
WIhtv a luiiidiii;; iiiti-iiih'd tor n (lwr)lin^-l)i>usi> %i:f« not oo m-rupn-il ».•« tn iii'.ik«> il :i ilit*-)l- 
in(r-(KMi,«o «t tlir tnni' "if lin'aknit: ai»l <'ntt»nnL'. it hi'«*rnril riititl*Ml lo tin- hium" pnitiitiitn iiii 
li«» olht'r buildniL^t <I»'!*itiI»i'iI. •* Slon'l»oii?*i»" ih uL-^fitt-il lMmu'4i< " wim- 1 »■•».•.♦■.* tli-'UijIi |hi|»- 
oUrly uj^m! to ituludi* plar*--* of utorniro, i.-* pn»|MTly Inmti'il (■» pl.urs ^^\ sjili-. Thi* wonU 
" «iirkitiiop or fartor>' i»f anotlnT, <»r nny i'IM'1«»hm| nnd •••MTid liuil«linir «»f aiii»tJirr UM-d nt the 

timr fi»r tho ilc)>o»iit or Kaf<'-k<M'pniu id* pn»|M'rty, i»r t'«»r thf kIhU't. art iniMiiii<>n »»r ••mplny- 

iftpiit th<*n*m itf jN'rhons," wi«r«' intpMliircd to r<npply n dt'l'ii'unry hnpiNwil ti-fxi^t in tin* pn* 
toctjon of fltich plari'K, nnd to t'xtond tJiw pn»U*rlion nji far uk, hy nny unfon.'^crn rm-«ni- 
itairefl, tbi» want uiiffht be fidt. 
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such offender being armed with a dangerous weapon at the tiiH^ 
of breaking or eotering, or at any time while he is therein, or 
committing an assault on any such inmate, or putting him in fear^ 
shall he punished by ^M 

9^. Whoever, in the day time enters^ or breaks and enters, the 
house" of another, not being a dwelling-house, or the bank, office, 
counting-room, shop, warehouse, storehouse, workshop, or factory of 
another, or any enclosed aod covered building* of anothefj used at 
the time for the deposit or safe-keeping of property, or for the shelter, 
accommodation or employment therein of persons, other than the 
buildings described in sub-section sixth, the same not being a dwell- 
ing-house, or any vessel of another, with intent to commit thereia 
any of the crimes mentioned in section first, shall be punished 

by M 

10^* Whoever commits any of the offences described in sub-sectio^ 
9"^, when any person, not a party thereto, is within such house, 
bank, oflSce, counting-room, shop, warehouse, storehouse, workshop, 
factory, building or vessel, having any right or authority thereio, 
such offender being armed with a dangerous weapon at the time of 
breaking or enteriug, or at any tiaie while he is therein, or commit- 
ting an assault on any such inmate, or putting him in fear, shall be 
punished by 

» Worrairs C. 7 C. & P. 516. 
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4. The taking not known to the {larty robbed. 
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8. Pretenre of legal proeess. 

9. 10, 11, 13. Suddenly snatching a thing by violeoce. 

13. Violent attempt of another crime. 

14. Where one voluntarily meets the robber. 

15. Pretence of purcha.^. 

\(y, 17. Making compt'nsaiion. 

IR. Force or fear must be at the time of taking. 

VJ. Delivery on previous promise. 

30, 31, 33. There mu.st be an adequate ground of fear. 
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30. Fear of in fumy. 

37. Fear of futun* injury. 

2S. l*n*sumplion of fear. 

2l<. Attempt. 

30. Dej»rees. 

31. PuntMiment. 

1. Robbery is the Lirceny or stealing of a thing from the person 
«f another, or from his custody in his presence, by force or putting 
him in fear. 

2. In order to constitute roliln^ry, the force must be used, or the 
fear excited or taken advantage of, to prevent or overcome resist- 
ance, or to prevent or hinder the e.sca|H; of the party rohlN*d, or to 
prevent ihe conveyini^ avvay, securinti; or guardiii*; the .subject of the 
larceny from l)ein^ taken, or to induce the party robbed to surrender 
the same, or to prevent detection of the crime. 

1 




ROBBERY 



As where one larcenously takes hold of the sword worn by auother, 
and the wearerj perceiviag his purpose, takes hold of the sword 
to prevent him, and the oifenderj after a struggle, gets possession 
of the sword/ 

Or where accomplices ia a larcenous attempt press round another 
closely so as to prevent his resisting them, while they rifle him of 
articles carried about his person.* 

Or where a thief runs against a person to divert his attention, while 
he, the thief, picks the other's pocket.^ 

Or where persons^ without any intent to rob, assail another and 
beat him until he is sensftlesSj and leave him, and one of ihcm 
then returns and steals an article from his person.^ ^t 

8. Though the taking be by force, yet if it be not with intent to 
steal; it is not robbery.^ ^ 

4. Where the taking is by force, it is robbery, though it be with- 
out putting in fear, and without the knowledge by the party robbed 
that the thing stolen is taken from him* ^ 

As where the robber forcibly holds another against the wall, and, 
at the same time, steals a thing from his person, without his 
knowledge, (a) 

5. A thing is in the presence of a person, in respect to robbery, 
which is so within his reach, inspection, observation or control, that 
he could, if not overcome by violence or prevented by fear, retain his 
possession of it : 

As his horse standing by him. 

His purse thrown aside to prevent its being taken by the robber, 

but being still near at hand. 
Or an article of apparel which has fallen from his person, but is 

still near at hand.*(5) 



» Davis's C. 2 East, 709. 

« Hughes & Welling's C. 1 Lewin, C. 301. 

' Anon. Lewin, C. 300. 

* Hawkins's C. 3 0. & P. 392. 
» Anon. 3 East, 662. 

• 2 East, P. C. c. 16, s. 126, v. 2, p. 707 j and 



sec 3 Inst. 69 ; Foster, 128 ; 1 Hale, 533 ; 1 
Hawk. c. 34, s. 5 j 2 East, 707, 709 ; Jones'a 
C. 3 Wash. C. 0. R. 209 ; 2 Buss. 49 ; Fran- 
cis's C. 2 Str. 1015 j S. C. Com. R. 478; 
Gray's C. 2 East, 708. 



(a) Snelling's C. 4 Binn. 379 ; and see Post 128 ; 4 B. C. 244 ; Lapiet's C. 2 East, 709 ; 
Humphries's C. 7 Mass. R. 242, where the indictment charges force only and not putting in 
fear. 

(6) In FellowB &, Sazton's C. 5 C. & P. 508, cited 2 Deac. 1724, A. and B. were walking 
along together, B. canying A.'8 bundle, and F. and S. assaulted A. ; whereupon B. lay dowE 
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6. Where the taking is begun, and the first act in taking is in the 
presence, and from the custody, of the person from whom the thing 
is taken, it is a taking in his presence. (c) 

7. The taking of a thing from another by means of forcibly im- 
prisoning him, or forcibly putting him under personal restraint or 
duress, until he shall surrender the same, is robbery.(d) 

8. Taking a thing by means of force or putting in fear, in the 
form or under color or pretence of making an arrest of the person, 
or a seizure of property, or of executing any legal process, is not the 
less robbery by reason of such form, color or pretence. (e) 

9. The mere suddenly getting possession of a thing by force, with 

the bundle and went to A.'s assistancef upon which F. took up the bundle and made off with 
it. Vaughan, B. ruled this to be simple larceny only. Mr. Deacon intimates a doubt of the 
raling, and thinks it would be simple larceny only in case the intent to take the bundle first 
occurred to F. afler A. was struck. At least, the case does not seem to embody any distinct 
modification of the general doctrine of robbery, which can be safely expressed in the form of 
a rule. It is therefore deemed best to leave the case for construction by the courts. 

(e) Merriman r. Hundred of Chippenham, 2 East, 709, where, during a scarcity of provis- 
ions, one of the offenders threatened a person, who had charge of a load of cheeses, to arrest 
the same upon pretence of want of a permit, upon which the two went away to go before a 
magistrate to decide the matter, and immediately the other offenders, being accomplices of 
the first, and then being riotously assembled, took the load of cheeses and made off with them. 
The principal questions in this case are questions of fact, viz., whether there was any force 
or putting in fear, and whether the taking was be?un in the presence and from the custody 
of the cartman. Some doubts are expressed in Uie books on these questions, but admitting 
them to be settled in the affirmative, then the books agree that it was robbery. 

{d) This is literally within the definition of robbery, as given in all the books. 

(e) Merriman v. The hundred of Chippenham, 2 East, 709; 3 Russ. 69; case of taking a 
load of cheeses, under pretence of forfeiture for want of a permit Gascoigne*s C. 1 Leach, 
280 ; S. C. 2 East, 709 ; case of taking money from a woman by one pretending to be a con- 
stable and threatening to take her to prison. Kneeland & Wood's C. 2 Leach, 721, was 
that of a woman being detained at a room in which there was a pretended auction, and 
money demanded of her under the pretence that she had made a bid, and on a threat, by one 
pretending to be a constable, to take her to prison ; and held not to be robbery. The ground 
of decision seems to have been that the occasion of fear was slight in the particular case, as 
it was only the fear of being delivered into the hands of justice. But the question in the 
case seems to have been one of fact If the party, from whom a thing is taken, really is not 
put in fear of any personal injury, or if the ground of such fear is, under tlie circumstances 
of the particular case, too trivid to be juridically regarded, it is not a case of robbery ; but 
whether it be so or not is matter of fact for the jury in tlie particular case. As matter of 
doctrine, it cannot be laid down as a general rule that taking a thing by means of mere im- 
prisonment oi forcible detention, or a threat of either, does or does not constitute a case of 
robbery; as a person may surrender a thing, not from fear of injury, but merely to avoid vex- 
ation ; or, if he surrender it through fear, the fear may be of an inconvenience too slight to 
be a characteristic of robbery ; and so, though the case be one of actual force, viz. detention, 
yet if the detention be conditional and made on some slight condition, and was so under- 
stood, or must be presumed to have been so understood, by tlie person from whom the tiling 
is taken, then it is not robbery. But these are Questions for the iury in the particular case. 
The question of fact is, whether the thing was taken by meang of tne force or putting in fear. 
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intent to steal it, without doing any corporal injury to the pera 
from whom it is taken, and without putting him in fear, is not si;i 
a taking by force as will constitute robbery,* | 

to. Where a thing is taken from another suddenly, with inte 
to steal the same, and with sucli violence as to do a substantia) ci 
poral injury to his person, it is robbery, though he be not put in fai 

As tearing tho ear in phicking away an ear-ring,* 

Or plucking out the hair in taking an ornament from the head.' 

11. Where a thing ia, with intent to steals plucked from the peri 
of another upon a struggle therefor, or by pulling or straining at u 
breaking, or otherwise detaching, severing or disengaging a ligatil 
fastening, or other means of attaching or securing the thing to fi 
person of tlie possessor, with such violence as to cause to his pe 
a physical concussion, agitation, wound, bruise or injury, which is 
or perceived by him, it is rol>bery.^ 

As forcing a sword from the wearer, who, at the time, lays hoh 
it to resist its being taken/ 

12. But where, in the act of taking a thing from the person 
another, as mentioned in the preceding section, the violence is unf 
and unperceived by him, or is slight, trivial and inconsiderable, it 
not robbery. 

As snatching a hat from the head unawares to the person we] 

ing it.* 
Or snatching a thing from the hand of a person carrying it, so si 

denly that he makes no struggle or resistance.^ 

13. Where one commits a larceny by means of violence, us 
with the intent or in the attempt to commit another felony th 
robbery, it is a robbery. 



> Stewaid's C. 2 East, 702 ; Danby's C. 2 East, 

702; Baker's 0. 2 East, 702 j Leach, 290; 

M'Aoley's C. 1 Leach, 290, n. ; Robins's C. 

2 Leach, 790, n. ; Homer's C. 2 East, 703 ; 

Grosil's C. 1 C. & P. 304. 
* Lapier's C. 1 Leach, 320. 
» Morris's C. 2 Leach, 790. 
« Mason's C. R. &; R. 419. 



» Davies's C. 2 East, 709 ; and see Mason'} 

R. & R. 419 ; Hughes & Welling's 0. 1 L« 

in, 301 ; Anon. 1 Lewin, 300. 
• Steward's C. 2 East, 702 ; Bakers C. 1 Lei 

290. 
» Danby's C. 2 East, 702 ; Macauley's C 

Leach, 290 ; S. C. 2 East, 702 ; Horner'i 

2 East, 703. 
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As where a man takes money from a woman which she gives him to 
induce him to desist from an attempt of violence to her person/ 

14w Though the person, from whom a thing is taken, voluDtarily 
pits himself in the way of the taker, with the intent of having him 
arrested, in case of his attempting a robbery, this is not a ground of 
presumption against violence and his being put in fear, in case of his 
being thereupon met and a thing taken from him ; but the case is to 
be decided in the same manner as if he had not voluntarily put him- 
self in the taker's way.(/) 

16. Taking a thing by means of force, or through the influence 
of fear, under pretence of making a purchase, is not the less rob- 
bery by reason of such pretence. (^) 

16. The making or intending to make an inadequate compensa- 
6oo for a thing forcibly taken, the taker knowing the same to be 
inadequate, does not render the taking the less a robt)ery.^ 

17. Where the person, who takes a thing by force or putting in 
fear, at the same time in good faith makes, or intends to make, a 
wfiicient compensation, or what he bona fide thinks the just value of, 
and a fair indemnity for, the thing to the owner, it is not robbery .^(A) 

* BtackbAm's C. 3 East, 711. I Z^s\, 712. 

^Smums's C. 2 East, 712; SfWDCcr's C. 2 |> Tho fisherman's C 2 East, r>(51. 

(/) Norfcn'a C. Fo«t 120; Doac. 11*W. Tho material qtiration in Uii« case wa», whether 
it wM a taking againit hia will, and ao whcUicr it waa a larceny. 

Or) Siiiiom'iir. 3 Eaiit, 713; cane of Ukinj? by force wheat worth H#. ami paying irW. 
Speorcr'a C. 3 t^t, 713; case of taking cum by fon-e wurtli •tHi. ami |myin;: *Vh. 

\k^ The Rni;liiih ComnnsMionerM, (FtHirtli R<*p. p. (i*J, a. 10, n.) are of opinion, that the offenre 
if fobborv though full compenrntion in given, ami tliat it wouM not he |M)litic to make an cx- 
•epuoo of thin raM*. They my: '*To roin|N*l a man, umlor |M>ni of hirf life, !■> traiwfer hit 
pinpeftT, in of itM*lf an outrai?eoiia offence, even thoiiifh an eipiivalent be tfii<lenMl, ami were 
It in any manner Mnctioneil or fven overlooked by the law, it in ilirtirtilt to conjrrtiire to 
what Client it miifht not emlnnjfiT the WMMirify iif pr«i|MTfy ami tin* |M»nrr of mx-ii'ly." To 
th» it may h<> re|i|io<l, I, that it apftean* to have bi^'n law Hin<*e tJie diviKmn tif the FiMher- 
flHUi*« C*. 3 f>^ajtt, l», (3l» Klix.) and tJic mi-nnty of smciety diM'H nut np|M*ar to have brrn emlan- 
ffrrrd by iL 3. The qiifHtiim d<M*rf not neeni to W whether the aet Hhall be ** tnnriioned** by 
Hw, for It miebt be pimudied bh a breach of the |»i'ar<' or othrrwifir, and thr pri>|M-rty bi* n*- 
rlamied and reilmiH had arconlmg to tin* rircuniKtaiiciitid' tin* conc; the only i|iii-fttiitn Ne«Miia 
to be, whcilier it diK**, in itji rhararterinticii, bflonir X" the rlnns of lan-fiiy. And it «p|N'ani 
to be wantinif in an tii!4i*ntial character of lliat cnnii*, vix. th«> takinj: for irmn, riinrr mi r»i/iic 
10 arquimi by the taker and ni> pecuniary Iwh h caii«M'd or iiitimlftl t«i thf u»iifr. •*<• It w 
nnl oeceaMinly a cajie of compulmon or jwril «»f lifi* "'r limb, but may bf «»m* of -tnall furri' or 
lev. 4. The act in not only m>t im)ni|>te<l by a thiptt 4if iraiii. but niny bf in nMtu*' r&uren- 
CMm induceil by luotivvii tiiat would at leant palliate, and morally « xciim* the art. It m therr< 
five left, aa heretofore, to be dealt with acconling to iU partKular cirruuiataiKes in each cave*. 



6 ^^^^ ROBBERY. ^^^^^^^ 

18* Where the larceny is committed without force or putting ti 
fear, any subsequent force or putting in fear for the puriK>se of pre- 
venting the owner from recovering the thing taken, or for other pui 
pose, wiJl not render the taking a robbery.^ 

19* Where one is, by force or fear, made to promise to deliver 
deposit a thing at any place at any future time, if he so deliver 
deposit the same through fear, subsisting at the time of sucih dc!livej 
and deposit^ and the thing is taken by the party who compelled th 
promise, or by another at his suggestion or in concert with him, it 
robbery by him ; as also by his accomplices and associates, in so ex4 
toning such promise, or in the so taking, receiving or getting posses- 
sion of the thing. 

20. In order to render the taking through fear, wnthout vioIeQce, 
a robbery, it is requisite that there should be an adequate and appn 
ciable, as distinguished from an inappreciable or merely trivial an( 
frivolous, ground of fear, 

21. An adequate ground of fear is such as would, under the same^ 
circumstances, cause fear in a person of ordinary firmness, of like _^ 
age, sex and state of health, and induce such a person to part with 
property to avofd the apprehended injury or danger;^ or such as the 
taker of the thing believes, or has reason to believe will cause, and 
such as does in fact cause, such degree of fear.(i) 

22. It is suflScient to constitute robbery, that there is apparently, 
to the party robbed, an adequate cause of fear ; it is not requisite 
that there should be any actual danger to him or any one else. 

As a pistol not charged, or an object presented as and for a danger- 
ous weapon, and supposed to be so by the party robbed, though 
it really be not such.^i) 

» 2 Russ. 66. See Harman's C. 1 Hale, 534. I ' Per Lord Mansfield, Donolly's C. 2 East, 
•Deac. 1132. ' P. C. 726. 

(t) In the elaborate case of Donolly, who menaced a person with an accusaUon of an infa- 
mous crime, (2 East, 721,) Mr. Justice Blackstone cites Bracton, and also 2 Inst 4^ for the 
doctrine that it must be such a fear as would fall upon a man of firmness, (in conskmiem tn- 
rwru) If the threat be of a more peaceable kind, such as to strip a man's estate or the Uke, 
he deems it not to be a robbery. He deemed it not so material what the party did fear, na 
what he had reason to fear. But he finally concurred with the other judges in the opinion 
that a threat of an accusation of sodomy was a sufficient cause of fear. 

ij) In Uie case of Donolly, (2 East, P. C. 714,) the counsel put to the court, by way of ar- 
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23. Whether the robber obtain the thing stolen through the influ- 
ence of fear excited by words, menacing gesture, the presenting of 
a weapon, or other act causing fear, it will equally, in either case, be 
robbery.^ 

24. The taking of a thing that is obtained through fear, purposely 
excited or purposely taken advantage of, will not be the less robbery, 
bj reason of a demand of, or request for, the thing as a loan, a pres- 
ent, or as alms.' 

25. P. The putting in fear requisite to robbery, may be the put- 
ting of the person robbed in fear^-of corporal violence or injury : 

2P. —of the pulling down or burning of his house :^ 
3^. —of seizure or destruction of his property :(A-) 
4^. —of an injury threatened at some previous time liefore the 
taking, for the purpose of terrifying the person from whom the 



• Ter Eyre, B. 2 East, P. C. 711». 

• 2 Bass. 7C; 2 Eut, C. L. 711 ; 4 Bl. Com. 

241 , 1 Hale, 533; TapUn's C. 2 EaM. 712. 

• SiflMMiB's C. 2 Ea»t, 712 ; per Hoiham. B. in 



Donolly's C. Eait, C. L. c. Hi, s. 130, r. 2, p. 
711^; Astley'sC. EaM, C. L. c U\ ». 130, 
V. 2, p. 7'JS: Broun'.H C. 2 East, 731 ; Tap- 
hn's C. 2 £a.si, 712. 



the case of a threat to charjrr a pupil with an offt^nco, to his in^tnictor, or a noldior 
U> his officers; allefpnif, that tlioiifrh obtAiniii^ a thinir in thirt way houM Ik* nn ofTciice of 
obtBuring it by a fal^* pretimre or tiin^at, it would not ainoiuit to rohlu>n*. Some of tho 
jodfra retnarkod, tliat it w<«ld bo lime eiifmn^h to d<M'i<!i» ilieiJi' vmvh whi-n tliry rnme up. 

la the cane of a woman tlireatenod with brin^r taken to priiion by a ^in.'tendi'd constable, 
ttsileaa she |^ve him a ahillinrri which nhc tJi(>r(Mi|i(m jrnvn him, thn>u«;h toar of ot}irr»i«c be- 
tnir sent to prison, it was hold not to be n>bbor>'. (Knooland nn<l WoimI*!* C. *4 I^oach, 7^1.) 
The alle^d caufie of carryinf; h(T bcfon* n nin$ri)«tmto and to prii«oii, wnH, in tliat cam*, ipiite 
iaeoDsidenblc, viz., hor not {wyinff tho prion tlio thiof and his ari'(»mplit*oN pnnondod vhe had 
bid for same* articles at auction, and tho court romarkod that phe inu:^ hnvo known that if fdic 
were iruilty of no oflTencc slio wotild immodiatolv bo diHoharifoil. Now it ii« plain, that this 
sttme reason miffht iio ifivon in tiio casos of IKmolly, *2 Vm^U C. I«. 711, and Jackium. 1 East, 
Addenda, p. xjii., which wen* CMvn of a throat to chnrjro with MNlomy, tho fonnor of which 
vaa held to bo robbery by all th«* judffrH in 1771) ; and tho lattiT wiut hold in \r*02 by a ma- 
joritj of the court not to bo robb(*ry, on tin* ffround, oitlior that it wan ratiior a composition 
lor nrlony, or that the catuw* of foar was inHulTioioiit. So tJio ca»o of the extortion of tho 
•faiUinir abme citod, was decido<l uptui tho (ground that tho caum.* of foar. or, which wmild bo 
the same in oflToct, th«* f<*ar its**lf, whm trivial or incoiisidorablo. (*nj«oN ran roadily bo put, in 
which a party miirht siimMider soiiiothin}; of triflinir valuo. thrr>u^h a vory fliirht foar, or f««ar 
of a very sli^t injury ti» hiiiwlf or to uthom or to pro|M>rty. 

L'pna the principle of tin* case of the oxtortinn of tlio Hhillin{r« it has boon hold, that the 
extortion of nnmoy by a throat of a prostocutitm for ovadintr th** stnmp duty, which olfi^nre 
waa not subioct to an iirnominious punishmont, was not ntbbrry. (S^nithi-rtoirfiC*. i> Vjk*\, VJil) 

The rwult tJion is, that, in order to constitute ndtbory, th« n* nmnt oxi«*t a nulfipiont cauao 
of fpar, and that a substantial foar niiiMt be oxcitod ; and what are nui-Ii, on* owrntially quea- 
of fact, and so tJioy arc presentod in the text 



(ft) 8pencer*s i\ 2 YmU 7l*i. The fear in thii* cano was, tiiat a quantity of com would bo 
•eued by a mob. It is plain tliat the caiiM! of foar of tho takin^r or dontntyini; f>f pitiperty 
wmj bo slight and trivial and inadequate, on account of the small value of the property and 



» 
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thing h taken ; provided the fear continues and subsists at the li 
of the taking, or is the motive for surrendering the thing :* 
50, „of the commission of any other felony thao robbery : 

1 As in the case of a woman being put in fear of violation of 

person.'' 

6^» — of injury to the husbandj wife, parent, child, brother, %isU 
or other relative ; or to the master, servant, guardian, ward, frieni 
companion, or associate of the person from whom the thing is taken, 
or to any person in whose safety and welfare he is known by tl 
robber to have a special interest ;(/) 

7°- — of a conspiracy against his life, or to do htm a corporal ij 
jury, or destroy his property; or against the life, or to injure the pel 
son, or destroy the property of another, in whose safety and welfai 
he is especially interested : ^ 

8^# — or of any other injury or violence to the party robbed, or 
his property, or to another in whose safety and welfare he is espe-^ 
cially interested, or to the property of such other; provided suefl 
injury or violence is an adequate ground of fear, or is an actual cause 
of a substantial, appreciate fear, and which the ofiender has good 
reason to suppose to exist. 

26. Fear of infamy or injury to reputation is not such fear as is 
requisite in order to constitute the crime of robbery.(«i) 



> Staunf. 27, & Fitz. Abr. Coron. 464 ; 1 Hale, 
532 ; 3 Inst. 68 ; 1 Hawk. c. 34, s., 1 ; East, 
C. L. c. 16, s. 129, V. 2, p. 714, and n. 

* Blackham's C. 2 East, 711. 



' Jones's C. East, P. C. c. 16, s. 129, v. 2, 
p. 715 J and see Staunf. 27; 1 Hale, 532; 3 
Inst. 18; 1 Hawk. c. 34, s. 1. 



[1) Brae. Ab. 2, c. 5, 8. 13, 14, cited by Hotham, B. East, C. L. c. 16, s. 130, v. 2, p.7ia 
Mr. Justice Blackstone, (2 East, 721,) thougb he intimates that a fear of personal violence is 
requisite to constitute robbery, does not hesitate to consider taking through the influence of 
fear of violence to a child, sufficient to constitute the crime. De Grey, C. J. was of the same 
opinion in the same case. 

{m) It is a matter much discussed in the books of common law whether fear of impriflon- 
ment on the accusation of crime, or of the disgrace consequent upon conviction of a crime 
imputed or threatened to be so, is of the description requisite in order to constitute robbery. 
These questions have been decided, sometimes m the affirmative, and sometimes in the neg- 
ative. 

In Kneeland & Wood's C. 2 Leach, 721 ; S. C. 2 East, P. C. 732, Ashhurst, J. giving the 
opinion of the twelve judges, said, "the law did not allow the fear of being sent to prison to 
be a sufficient ground of terror to constitute a robbery ;" because the party would know that 
the law would protect him if he were innocent The real ground of the decision seems to 
be, that the fear was not sufficient, or on sufficient ground to characterize robbery. But if 
money were obtained by means of a threat or attempt privately to lock up a person, it would 
doubUess be robbery. In this case, however, he would not know when he might expect to 
be liberated. In the case of a threat or attempt to carry to a public prison, the magnitude of 
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7. Putting a person robbed in fear of a present, immediate or 
linent injury, or of injury at a future time, is sufficient to char- 
;rize the taking as robbery, where the thing stolen is obtained 
lugh the influence of the fear thus excited.(n) 

8. In case of a taking under circumstances of adequate ground 



of fear and the probable intensity of the fear would depend upon the distance of 
the kind of impriaonment, and tlic probable duration or ttic impriaonment in caae 
fence could be proved against him. To assert, in general, tlicn that a threat to cany 
noocent person to prison, any where and under any circumstances, would not be a sub- 
ial ground of fear, and could not excite a very intense fear, would be quite extravagant, 
»ootrary to familiar experience. There seems to be no doubt that a fear of imprisonment 
be a substantial cause of an intense fear to an innocent person under many circum- 
ca, without supposing him to have any distrust of the law or of the rectitude of its ad- 
iCrmtion. 

t though the ground of fear may be such as would cause a sufficient degree of fear, 
he fear ma^ not be uf the description tliat is requisite to robbery. Thus the principal 
id of fear, m case of an imputation of crime, may be an apprehension, not of tne arrest 
B imprisonment to secure the party arrested for trial, but the just or unjust penalty of 
iw for the alleged offence. The question then arises, whether this fear is such as can 
tt the taking of money, given to escape trial and punishment, a robbery. It is a crime 
lUi of the parties, but the question in, whether it is this species of crime. In the case 
ckeon, it is intimated that it is not rubbery, for that case was held not to be so, and some 
} judges gave as a reason that it was a composition for felony, which was in effect say- 
liat such a composition is not a robbery, though the party from whom the money is taken 
I it through fi*ar of imprisonment 

I>onollv*s C. "i East, 7*21, whore money was obtained on a charge of sodomy, the ques- 
IS to wfcat the |>arty muHt bo put in fear of, was elaborately discussed. Blackstone, J. 
imcd tlie opinion tiiat it must be **of violence.** In tlie same case, Mr. Justice Gould 
)f opinion, that fear, excited by a threat of a charge " affecting life or corporal punish- 
,** was sufficient to constitute robberv. But a different opinion was given by a majority 
e judges in 180*2, (Jackson*s C. 1 r^ast, P. C. Addenda, p. xxi.) on tlie ground that the 
t of tiie charge in tiiat case, tliough of tlie same crime as in the preceding, was not such 
mid have put a man of finnness in fear. One reas<m given by some of tlie judges 
«t its being a robbery, was, Uiat the friend of the party, from whom the money had been 
ted, adviscHl him not to give the money. And see on this question, Jones*s C tt'Kast, P. C. 

Brown's C. *2 flast, 7ir> ; Harold*s C, *2 East, 715 ; 8uples*M C. ti KuU 728 ; Cannon*! 
. 6l Ft UU; *2 Russ. i^i; Hickman's C. '2 East, 728; S. C. 2 Russ. 80; Egerton*s C. 

R. :)75 ; H. (\ 2 Russ. 87 ; Fuller's C. Russ. &, Ry. 408 ; 2 Russ. 88. 
« charge in the rases on this question lias been that of sodomv, where, accordingly, the 

charged is liable to be convicted and ignominiotislv punisheif on the mere testimony of 
illain who arcuse*i him m order to extort money. I^nlrss he has the means of contra- 
ig or duK*n>diting tlie testimony, tlie tlireat is as strong a ground of frar as ran be well 
ined. 

« threat to defame one by a groundless charge of the same offence, without any intima- 
(fa rcNnplaint before a magistrate.* or other pnisecution, has been held to be a sufficient 
id of foar. ( Robinson's r. 2 Mood. &. Rub. 14.) 

'. Deacon, (vol. 2, p. IKXS,) states the cases at length on both sides of the questjon, 
ber a fear i>f the loss of re|Hitation is sufficient to characterize robbery, and he, not with- 
Mne hesitation, considerw tlie pn^ponderance of authority to he on the affirmative eide. 

the fear in tlit*se cases is not i>f tlie descnptitm usually characterizing ntbbery, viz. that 
4ence, and as tlir offonres in question come literally within extortion, it is deemed best 
9fit the doctrine of the casf>s which excepts them from robbery. 

This is the doctrine of the cases generally, the only question in this respect being one 
rt for the jury, viz., whetlicr the injury threatened is so remote and inconsideimble, and 
arty tlireati*ned has such means to provide against it, that it cannot be well supposed to 
t any fobstantial appreciable fear. See AaUey** C. 2 East, P. C. 7t0, as to fear of a Ai- 
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of fear^ there being no sufficient direct evidence of the person froi 
whom the thing is takoii being put in fear^ the fact of his being pui 
m fear is presumed »(o) 

29. Asking for or demanding a thing of another ynth the intenj 
to rob him of the same, is an attempt to rob him thereof. Thi 
specificatioQ of this attempt does not exclude other attempts, 

30. 1°. Robbery by one armed with a dangerous weapoD, 
where the robber, in committing the offence, wounds the person 
robbed, or any other person ; or where the amount taken exceed| 
one hundred dollars, is robbery in the first degree* 

2^. Robbery not appearing to be in the first degree^ is such in the 
second degree, 

3^. A dangerous weapoui and being armed, have the same mean* 
iDg in respect to robbery as in respect to burglary. 

31. 1^, Whoever commits robbery in the first degree* shall 
punished by 






2P. Whoever commits robbery in the second degree, shall be pun- 
ished by 



o) otherwise it would be impracticable to prove the robbery, except by the person rob- 
^ See Foat 138, and Norden'a C. 2 East, P. C. 666. 
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2 ^^^" LARCENY. ^^^^H^ 

1, LarceDjj theft or stealing is the fraudulently taking any thiog 
of marketable, saleablei assignable or available value, belonging to 
or being the property of another » with the intent, on the part of the 
person so taking the same, fraudulently and without right to appro- 
priate the same to, or dispose of, conceal or destroy the same for, his 
own use and benefit, or the use and benefit of any other person than 
the owner of, or person interested in, the same, or entitled to the 
possession thereof, and to deprive, defraud or despoil the own 
thereof, or person interested therein^ or entitled to possession thereof, 
of the same, or of the value thereof, or of his property or intere 
therein, or of the benefit he might derive therefrom, against ih 
will of such owner or person interested, and without, at the lime 
taking, having an intention then or thereafter bona fide to make 
compensation or indemnity therefor, or a restoration thereof, to such 
owner thereof, or person interested therein, or entitled to possession 
thereof, fa) 

■ 

2, It is enough that a thing is of any pecuniary value, or val-^ 
uable or economical utility to the owner, or person ha\ iiig a gen* 
eral or special property or interest in it, or right of possession ofj^J 
though it be not of any value to sell. ^ (ft) 

3. In order to be the subject of larceny a thing must be moveable, 
or such that it can be removed. 

4. Any part of real estate that is moveable, or can be detached, 
severed, separated or removed from the real estate of which it is a 
part, or to which it belongs, or is attached or appurtenant, or with 
which it is connected, may be the subject of larceny.(c) 

» Roscoe's Ev. 512 j Com. Grim. Law, 1 Rep. 20. 

(a) By the above definition, larceny is intended to be characterized precisely as at the com- 
mon law, and by the criminal codes, ^nerally, viz., a violation of, and interference with, the 
property and possession of another, with the intent of despoiling him. 

(6) In order to be the subject of larceny, a thing must have value. (Phipoe's C. 2 Leach, 
673; Rose. Ev. 512 ; Bryant's C. 2 Caro. Law Repository, 269 ; 2 Rus. Cr. 62.) 

(c) This definition is intended to clear up the doubts and obscurity in which the taking of 
what is part of or savors of the realty, is enveloped at common law. 

The common law limits larceny to personal property. Accordingly, questions arise as to 
what is such, and many of the cases assume the doctrine that the taking any part of the realty 
is not larceny, if it be a part thereof at the time of taking ; but if severed and detached, and 
then, being so severed and detached, it be subsequently taken, it is larceny. (2 East, P. C. 
587; 2Ru88.onCr.l36,7thEd.; 3Inst 109; 1 Hale, 510; lHawk.c.33, 8.34, 7th Ed.; 
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6. In order to be the subject of larceny, a thing must be the sub- 
ject of property and possession.(({) 

6. A human body, living or dead, is not the subject of larceny.' 

7. P. Domestic animals of value arc the subjects of larceny, 
though not at the time within the actual keeping or control of the 
owner, or of any one for him. 

As estrays.(6) 

29. Animals of wild species, that are domesticated, and are at the 
time distinguishable as being so, arc the subjects of larceny. 

39. Animals, whether those living in air, or a(|uatic or amphib- 
ious, of species not usually domesticated, are subjects of larceny 
when in the custody, |x>sscssion and control of the owner, or of any 
one for him, so that they can be taken at ])lcasurc, and are distin- 
guishable as being, or known by the taker to be, so in the owner's 
possession, custody or control. 

As deer in a park, birds or beasts of prey in a cage, doves in a dove- 
coie, fish in a close pond.' 

4^. The young, and the products, increase, and carcases of ani- 
mals, wild or domestic, are subjects of larceny in like manner and 
under like conditions, as the animals themselves.^(/) 

8. 1°. Any writing of value may be the subject of larceny. 



» Crim. Uw Com. I Rep. 20 : 2 East. W2; 2 
Ra«t.Cr. ir>3: Ro«r. Ev. 517; 1 Hale, 515. 

•Bo%«. l.'tl; 1 Ilile, .'Sll ; :i Ill>t. 1011, 110; .1 
Bl. C<Kn. 2^3 ; 1 Hawk. c. I.*, s. 3'.>, 41. ^-ih 
Ed ; Fin«lUy r B«'ar, s J^. i\: K. .'»71 ; Nor- 
um r. Udd. 5 N. Hainp. K. 2n:{ . 2 KaM, P. 
C. 607; Comih v. C^.•|^o, 9 Pick. 15 ; Walli* 



V. Meaw, 3 Bin. Mf); 1 Hale, 511 ; 1 B«p. 
Criin. Law, 52 ; Tibbs r. Smith, T. Eaym. 
33; Brocks C. 4 T. Ac P. 131. 
1 Hnlr, S\l ; 1 Rq>. <>n Crim. Law, 52; 2 
Rush, on Ct. 130 ; 2 Ea»!, P. C. »".17 ; A Don. 
1 Leach, 171 ; Rose. Ev. 54iO ; 3 Ins. 110. 



3 Bac. Abr. Folony, 4 Bl. Com. 2:£2; Ho<](ifM*s C. 2 Eaiit^ P. C. SOO, n. ; 1 Leach, 901 ; Lee 
9. RMiwn, 7 Taunt 1*.*1.) Thia accnui to bi* puttinif the question of larr«*nv nr noC, upon ■ 
mj frivolous diatinction. The reportod definition of larceny propoiiea to abofiah this diatine- 
lioii bj defining the taking with the intent to ateal, ** any moveable thing of value ;** tocludiaf 
Uwi c«M of severing and taking at the same time, aa well as that of taking what bad been 
pfwioosly sevf»red. 

(W) This is essential to the definition of larceny, which is a violation of property and poe- 



(c) Estrays are recognixed by law as being the property of their owners. (Rev. StaL c. Sflb) 

(/) The common law distinguishes animals of a base from thosi» of a noble nature, in re- 
spect of their being subjects of larceny. It is proposed not to recogniw this distinction, for 



tjie reaeoQ that it is nut practicable, and that it is apparentl^r quite immaterial to the qw 

«r larceny or not Urceny, of what nature an animal is, provided it be of value, and toe piop- 

eity of, and in the poascasion of, any one. 



of 

I 



4 ^ LARCENY. ^^^^^^M 

2^. A record or jouraal, or any part of a record or journal, of the 
acts or proceedings of any judicial court, or of the executivej or of 
either branch of the legislature, or of any niunit iiral, parocliial or 
other public corporation, may be the subjt**:t of lort.eny : 

3°, So may be paper moacy of value, or a valid bank uote, prom-^ 
issory note, or bill of exchange ; any other bill ; any order^ certifica 
bond, book of accounts, such bill, order, certificate, bond, or book 
accounts, being for, of, or concerning money or goods due, or to 
come due, or to be kept, delivered or trausported ; a deed or writin 
of conveyance of land, or transfer or assignment of, or evidence of 
title to, personal property, or a right of action ; any contract remai 
ing in force ; a receipt, discharge, release, defeasance, power, w 
or process ; an unrevoked will, and any writing or document of valu 
may be the subject of larceny, in case of irs relating to any publi 
or private right, privilege, claim or liability, and being, at the ti 
when taken, or in case it might thereafter be, material or im[X)rta 
to give information or be evidence of or against any such right, cl 
or Iiability,(g') 

4^. A part of a writing, as a half of a bank note, may be the su 
ject of larceny,*(&) 

6*=*, A writing of no utility to the owner to keep, but from which 
he may be subject to claims, loss or liability if it pass into other 

» Mead's C. 4 C. & P. 535 ; Moore's C. 2 East, P. C. 582; 2 Leach, 575. 

{g) By the common law, written instruments are the subjects of larceny only in respect of 
the value of the paper or other materials written upon. (Walker's C. Moody, 155 ; Clark's 
C. R. & R. 181 ; Vyse's C. Moody, 218 ; Ranson's C. R. & R. 232 ; U. S. r. Moulton, 5 
Mas. R. 537; Anon. 2 Leach, lOCil, n.6; 4 Bl. Com. 234; 2 Russ. on Cr. 141 ; 3 Inst. 109; 
1 Hale, 510 ; 1 Hawk. c. 19, s. 35, 8th Ed. ; 2 East, P. C. 596 ; Rose. Ev. 503 ; Westbeer*8 
C. 1 Leach, 12 ; U. S. v. Davis, 5 Mas. R. 356 ; Bingley & Lewis's C. 5 C. & P. 602.) 

And writings concerning real estate were not subjects of larceny even in respect of the 
value of the materials. (Westbeer's C. 1 Leach, 12; 2 East, P. C. 596; 2 Russ. on Cr. 141, 
8th Ed. ; Staund. 25, 26 ; 1 Hale, 510 ; 3 Inst 109.) 

By the laws of this Commonwealth, sundry writings are made the subjects of larceny. 
(Rev. State. 126,8.16.) 

The above section expressly enumerates the writings enumerated in the Revised Statutes, 
and adds, " any writing or document of value, in case of its relating to a public or private 
Ti|[ht, privilege, claim or liability, and being material or important to give information or be 
evidence ;" mua putting the stealing of a writing upon the same footing as any other theft; 
that is, if a writing is of value, and belongs to some one, and is taken fraudulently for the 
purpose of appropriating it for the benefit of the taker, or of some other person than the 
owner, or destroying it to the prejudice of the owner, and for the benefit of another, it is 
made larceny. 

Writings are subjects of larceny by the Roman law, and are of the value of the amount 
depending on their contents. (D. 47. 2, 15 & 17 ; D. 47. 2, 78 & 79.) 

ih) In New York, writings which are evidence are not subjects of larceny. (Payne's C. 

gjoWr. loa) 
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hands, as his own note payable to bearer, executed but not delivered 
to any one, is of value to him, and may be the subject of larceny.(i) 
6^. Where no one can be benefited by a writing, and no one has 
any interest in it or depending upon it, or can be subject to liability 
by its passing into other hands or being destroyed, it is not a subject 
of larccny.(y) 

9. In order to be the subject of larceny, a thing must be owned 
bj, or be the property, general or special, of, or belong to, some one, 
fshher by a proprietary or possessory right thereto.(A) 

10. A proprietary right, within the provisions of this chapter, is 
that of a person having a property, general or special, in a thing ; 
and a possessory right or ownership is that of a person having and 
being entitled to the possession of a thing. 

11. One having the authorized custody of, or being entrusted 
with, a tiling, so as to be answerable therefor, or for the value there- 
ofi has a possessory right thereto, in respect to larceny. 

12. The actual possession of a thing by any one, is, in respect to 
larceny, the constructive possession of all who have any proprietary 
or possessory ownership thereof, general or special, absolute or qual- 
ified. 

13. One having either a proprietary or a possessory right to a 
thing, is owner tlicreof, as to larceny thereof by anothcr.(/) 

(i) See 3 Leach, Gi^, n. [a) ; 4 Bl. Coni. XU, n., on Uif* itubjiHt of lorcpny ofnuch & noU*. 

(/) 8«^ f>!itlrtt'ii r. 2 liPnrh, [Ct4 ; 2 Riisw. on Cr. 11 (i, m to oiiibozKl«'m«*nt of rxrhfH]urr 
bilU. aifriH^ by an officpr whoiM* niithority to hiot) bad ccanod ; and Poolpy*ii i\ R. &' R. 1% 
fend YatraV C M(nh1. 170, aH tf> larriMiy'of a cliork or dnft Ti»id for want of iitanip; and 
Clerk** C. R. A^ R. Itjl, and Vym;*a C. Moody, 31ti, and Ranaonr* C. R. Sl K,23ii, aa to lar- 
cmj of paid notra. 

(I) Th« naked poaaeaaion of a thini; conatitiitm absolute owncnhip, where none elae but 
Ika poaaeaaor haa any poaacaaory or pmuhrtary riKbt to it ; and where othem have aiich riifht, 
il cooaututea ownerahip in reapect to all who liavc not any aurh ni;hL The |MMaeaaor 'm^ 
tke r e fo re, the owner in nwpect to larceny by anotlicr, thin kind of ownerahip being aubjacC, 
kowe? er, to tlie qualificationa and excc)»Uona hercaAer laid down. 

(f) The preredincr aertiona cover the jrronnd of a very mmirmua li«it of deri^iona. which 
are in a cfinaidrrable drj^rre claahin^? and diaronlant ainonfr thenwelv*^. Thw diacordanry 
ahaea oat of the fiindainental doctrine that larceny is a violation of prmtitf nn^ pomestw% ; 
fcr by the definition of theft ita eanential charactehatic ia the taking of a tliinjr fmcn another 
wHliout hia consent and asrainat hia will, with the intent, on the part of the taker, to deapoil 
the owner for the aake of hia own ^in or benefit, or the (fain or benefit of a third paity. 
Tlw ukiag and ib< laiant to daapod tw both regarded aa <aa< B t i a l and fund anw mal, Yihum 
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h Possession by a servant is also that by the master ; a possessioti bf 

^^ an agant is also that by his priDcipal ; and, in general, possession 

^H for, or as represeotatiire or in behalf of another, Is also possession 

^^M by such othefj whether the servant, agent or other represenlalive 

^^m has or does not hav^c stich a lien or interest aa to mak€ him ownef 

^^m as to larceny<(m) M 

llie thief has neither any interest in the thing, nor any poseeasion of it, there m no diflSctilr? 
in construing his taking of it to be a vioklion of the property and possession of those who 
have fiU€h properly and possess ion ; hut inhere Uie deitpoiler haa either a pa^al or op^iU 
property in tiie thing, or the keeping or use of it, tiie question arises whetlier he possihly dtn 
De fiaid to violate the property and poaseseion of another ; that is» whether he can irron^ully 
appropnate to his own use what is partially or wholly his gwi), or ran take what he already 
lightfaUy has in his custody or actud manual poaseaeion. In regard to Uie criminality of 
one i^ho despoils another under these circunisttuices, there is no donbt; and the danger of 
tlje ofience, the fajciliiy for com»nittiiiff it, and its injuriousiiese to othtns, and the necessity 
for tJje inter|»o*!illion of iho law, are ohvious and fully recognized, both in Segislnuon and 
Jurisprudence. But the cotirts hesitate a^j to bringing it within the denomination of larceny^ 
In flag-rant cases of tliia description of offence, tlie turpitude and tlie danger to the communiiy 
from the commission of it induce a Strang leaning towards punishing- and suppressing it^ 
insomuch that, as we shall see, tlie courts have in many inetancesj where the statute law bat 
tnade no provision applicable to a case, brought it within the description of larceny at the 
common law; but in otlier cases again, they have felt themselves constrained to ejcclude it 
from that deifcription, and let an act, which had all the material qualities of a crime, pa» 
with impunity, ~ 

We find numerous decisions at common law involving tlie doctrine, that, where one n^\ 
fully had tlie manual posaession of a tiling in which another has a property, his posse^ioiu^ 
except for the particular purposee tor which he has such manual keeping and control, is con- 
structively tJie possession of tlie party having the property in the thing. Thb is a familiar 
doctrine, both in civil and criminal jurisprudence, and will be found to be applied and illua- 
trateil in nnmeroui cases. To render the law upon this subject consistent, simple, ajid of 
convenient practical application, tlmt doctrine is laid down generally in tlie above sections. 
The result is, that where a party has possession of a thing for a special purpose, his using or 
disposing of it within that purpose is no infringement on the constructive possession of the 
owner ; but the moment he does acts not within the special purpose for which he has the 
thing, and which would constitute larcenv, if the thing had not been in his hands or control 
for such purpose, it is an infringement oi the constructive possession of the owner, and thus 
is larceny. The legislation of this State and much jurisprudence both of England and this 
State, at the common law, will be found fully to bear out this doctrine, although, as already 
remarked, there are numerous cases at the common law in which a different doctrine is as- 
serted. 

Accordingly the above sections are constructed as being the result, on the whole, of the 
provisions of the Revised Statutes and the aggregate authority of the conflicting decisions at 
common law upon this subject ; that is, the sections express as a general doctrine the princi- 
ple upon which the statutes and decisions subsequently cited are rounded. 

It will obviously appear that the object of these provisions is to give a broad and very gen- 
eral construction of ownership in respect to larceny ; it being supposed that the purpose for 
which the ownership of a stolen thing is alleged or proved will be fully, and to all intents 
and purposes, answered by such a construction. 

It is not essential to larceny that it should appear to whom the thing belonged ; this may 
be unknown and so alleged. It is enough that it appear in the evidence that it belonged to 
some other person than the taker, — as that it was part of the cargo of a wrecked ship, though 
the shipper be not known. The only objects of alleging and proving whose the thing alleged 
to be stolen was, are, 1, to show that the thing is that of anotner than the thief; 2, to identify 
the thing ; so that the accused may know what he is charged with stealinor, and, if he is con- 
victed, be able to plead the record in defence, on being again arraigned for the same taking. 
It is supposed that these objects are perfectly answered under a broad construction of owner- 
ship ; under a narrow construction, the public is more liable to the expense of a new indict- 
ment and trial, on account of the failure of the first, and that without any benefit to the 
administration of justice or to the accused. 

(m) HiB being owner as to larceny does not at all interfere with his master or principal 
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Thus poMession of a thing hy a lessee is his own possession in 
respect to the period and for the uses and purposes of the lease, 
but beyond this and for all other purposes his possession is that 
of the owner or owners, of whatever description, or of the persons 
having a proprietary or possessory interest in whatever degree, (n) 

One having a lien upon a thing is owner as to larceny. (o) 

A trustee of a thing is owner in respect to larceny.* 

So is a mortgagee, pawnee, or pledgee.' 

Or one who, by hypothecation, has a valid property in or lien on a 
thing, though not in his possession. 

An attaching or seizing officer is owner as to larceny." 

Where smuggled goods lawfully seized as l)eing such for the pur- 
pose of prosecuting for the penalty, arc violently rescued for the 
benefit of the importer, to save him from the penalty, and deprive 
the government and the seizing olUcer of the same, or of their in- 
terest therein in virtue of the seizure and possession, it is lar* 
ceny.(/i) 



■ Skvhiigtoo 6c Bulkley'tC. 1 Leach, .')i3; 2 
Rom. 165. IGO ; BeacaU's C. Muody, 15. 

• Ward r. M'Aulejr, 4 T. R. 489 ; Belsicad's C. 

B- 6c B. 411 , 1 Chil. PI. 71; Woodruff r. 
HalMj, 8 Pick. 333 ; 1 Hale, 513 ; 2 Kass. 
157; 2 East, p. C. 652. 

* EaaiaU's C. 2 Rtiss. 158 ; Metcalf 's Yelv. 44, 

a. 2; Bote. Ev. 513 ; Morse's C. 14 Mass. R. 
217; Norton's C. h Coweo's R 137, where a 



thing was stolen by the owner from the offi- 
cer; Churchill r. Warren, 2 N. Ilamp. R. 
2l»8; Folsom r. Chisley, 2 N. II. R. 432; 
Mayor of B<'ver!y'» C. Clayt. 105 ; Palmer 
r. The Petiple. 10 Wend. 1(»5. in which case 
the owner of property, levied on by an officer, 
stole it, intendin;^ to charj^e the officer with its 
value. 



Winf to. Thia it a familiar doctrine of the common law in roapect to aomo spcciet of pos- 

Where ■ aerrant of a carrier is carrrin? a tliin*; to deliver, it is still constructively in poa- 
■iiiiiii of the carrier ; (Iionfrstritli's C. Moody, 137 ; Roac. Ev. 400 ;) and the fact that the 
wiiaiit has auch an intoreat as to make him owner as to larceny, docs not prevent Uie cod- 
alroctjve poaacaaion of tlio same thinif bv his maxter. (8ce Rcmnant*s C. R. &■ R. ldl>; 3 
Omc Abr. 7H5 ; Conln, Rudich*8 C. ^C. d^ P. 237.) 

(ii) Hia being owner as to larceny does not prevent their beinff so alao ; and Uie takinf of 
the tnioff and diapoiiinf; of it with intent to steal, and accordini|rIy aside from, and beyond the 
or the purpoaea of tiie lease, and inconsistently with their rij^hta, by whomsoever done. 



ii aa inTaaion of their poaaeaaion and a violation of their property. And so of anv other poa- 
a w iun for a apecial purpoae or linnt«*<l period. (Sei* tlf^Utead s ("'. R. & R. 411; llninawick^ 



C. Moody, K ; Wheeler r. Train, 3 Pick. *ift5 ; Walcot r. Pomeroy, 3 Pick. 131.) 

(a) Some liena require poaaeaaion to support them, and arc lost by want of poaaeaaion, and 
aecordinffly, in such case, the party, whose interest depended on hut punaeiwion and who han 
ia no lonf^er owner ; but in other rasea, as hypotnecation of property al 



mort^faf^ of personal prviperty under the statute permitting pnssefwiiin by the 
r, the lien and |iroperty of Uh* party havinjf the b<ittomr\' or respondentia tmiid, or the 
moniFafe, still aubsuits wiUuHit any p(Miseasion by huii diHtiiH't frnni and as aipiinit the poa- 
soaion by the pledfrinjr pi^rty. As l(»ng as tliv lien hubsisu in eitlier cas«\ tiu* }<arty having 
the lien is owner as to larceny. 

ip) Knight's C, 3 East, P. C. CiSLK Thia case was ruled upon the above fact* not to be 
brceny, but it pUinly comes within the principle of the preceding cases. It may be mmiah- 
able ae a diiSBrtnt offence, and, if ao pnniahed, ia not indictable as larreey, for it can be nni- 



but ooce, but thia doea not prevent its being m character a larceny, and punishab 
auch, if not otherwiee punished. 
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Things supplied by a parent^ master, or guardian for a minor child, 
or apprenticej or for a ward, and property of a ward, are, io 
respect to larceny by a third party, the property of the child, ap- 
prentice or ward, and also that of the parent, master or guardian.' 

Where one supplies the whole or a part of the niaterials for manu- 
facturing a thing to anotherj who agrees to make the thing for a 
certain compensation ^ and the materials and the thing are in tht 
actual possession of the maker while the thing is a making, both 
parties to the contract are^ in respect to larcenyj owners of the 
thing while it is a making^ and also of the materials snppliedjg 
the maker, and in his actual possession.' f 

One having a thing in possession for the purpose of doing work attd 
labor npon the same, is owner m respect to larceny. (y) 

A servant having custody of a thing specially entrusted to his keep- 
ing, is owner as to larceny, (r) 

Any one specially charged with the custody of a thing in behalf o( 
the owner, or of persons interested in it, and who is answerable 



3 Ru^, t60 ; 2 East, P. C. 654 ; Foragatc's 
C. I Leach, 403, 2 Eqss, 160; Anon, 1 
Leacb, 464, n. j 12 Rep. 113, 
' Sievens c. Briggs, 5 Pick. 177 ; Jones Bailm. 



I 



64, 102 J Dig. 19, 2y 31 j Pomai, B. 1, «,' 
D,; 2 Kent Com. ^89^ Snffum r. Merrfj 2 
Mas. H. 478, _^ 



iq) PaclcGr'fl C« 2 East, P. C. 653 ; S. C. 1 Leach, 357, n. ; case of clones in possession d 

a washDrwomiLn to be washed, Ste?enfl p. Bri|rgBj 5 Pick, E. 177 ; mBtfirials in posseaaion oJ 
a mechanic to be worked up. 

(r) Fost 123, 124; 4 Bl. Com. 231; 2 East, P. C. 653 & 654 ; 2 Leach, 871. Where 
the Bervant is in presence of the master, or, in his absence, is merely employed with or about 
a thing, without its being entrusted to his care and keeping, he cannot be said to have tbe 
custody of it But where he is entrusted with the care and keeping of it, that is, where H 
is in his cugtoAf^ he seems to have a sufficient responsibility to give him a special proper^ in 
respect to larceny. To get rid of a mere technical difficulty, and make the rule more fJain 
and practical, and clear up an obscurity, and discrepancy indeed, in the common law juri^inh 
dence, the rule is stated as above. Accordingly, upon the doctrine as above stated, the de* 
cision in Wilkins's C. 2 fkist, P. C. 673, is reversed, where it was held that an apprentice, 
entrusted with a thing to carry to a customer of his master, which was stolen from the ap- 
prentice on the way by a thief who personated the customer, it was not a larceny frtMn the 
appientice, but only from the master. The decision of this case is inconsistent with thoee 
where it is held, that, if the master had stolen the thing, it would have been larceny from the 
apprentice. (1 Hawk. c. 18, s. 47; 2Rusb. 158; 2 East, P. C. 654, 558; Fost 124; 4BL 
Com. 230.) The same remark is apphcable to Hutchinson's C. R. & R. 412, where larceny 
of frimiture of a chapel was held not to be larceny from the person having custody of it 
AhK> to Com*th V, Morse, 14 Mass. R. 217 ; Norton's C. 8 Cowen, 137 ; Dillenback v. JerDoie, 
7 Cowen, 294, where a person who receipts to the sheriff for property seized, is held not to 
be owner as to larceny. But it is not a reversal of the cases where one employed by anodM 
is employed upon the article stolen ; as a worlonan upon wool in a factory is held not to be 
owner as to larceny. (2 Russ. 107; 2 East, P. C. 682; Anon. Kel. 35; Deac. Abr. 750; 
Chissei'sC. T. Raym.275;) or the case of a guest, who, as such, has the use of the table fiir- 
nitoie of an innkeeper, that is stolen from the table. (2 Russ. 107 ; 2 East, P. C. 682 : 1 Hak^ 
506 ; 2 Deac. Abr. 750 ;) or that of a horse beinff stolen, where one was employed by tks 



owner to ride the horse m his presence to try it (2 East, 687 ; Kel. 82;) or that of a pexson 
ftxamining goods in a shop* (ia. ibid.) In these cases, the workman, the guest, the rider, and 
the person eiamining the goods, w«e not enbrutUd with the custody of the things stolen, and 
■o were not ownen ts to larceny. 
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for the keeping of it, is owner in respect to larceny.' At where 
a coachman is entrusted with the keeping of a coach ;* or where 
a part owner of a ship, being ship's husband, is entrusted by the 
shipmaster with the keeping of an article of the cargo on which 
the master has a lien ;' an agister of cattle ;* an innkeeper, who 
is responsible for the goods of his guests ;* 

The property of a corporation is not that of the individual members 
as to larceny/(«) 

Where one has sold a thing without actual delivery, and the vendee 
has a right to take possession without further act by the vendor, 
the vendor and vendee arc each of them, respectively and sepa- 
rately, owners in respect to larceny, until the vendee has taken 
possession.' 

The property in wrecks and estrays remains in the general owner ; 
and others may by salvage, by finding and custody, or otherwiMi 
have a special property in them.* 

14. Wrecked property, estrajs, and lost property, are still in the 
constructive possession of the owner.* 

The taking of derelict property with intent to steal, is not larceny.(l) 

15. Any one, being a wrongful possessor of a thing, is owner in 
respect to larceny by others having no proprietary or possessory in* 
terest in, or right to iO\u) 



I DinkiDt*t C. & Smith*! C. 2 Leftch, 875 ; East, 
P. C. 653 ; Taylor's C. 1 Leach, 350 ; Stat- 
kui*«C. 1 Leach, 357 ; Woodward's C. 2 Rasa. 

•TkjIor'sC.l Leach, 357,0.; S C. 2 Ross. 157. 

< Cowiaff 9. Spov, 1 1 Mass. R. 115. 

« Woodvani*s C. 2 Rqm. 157, S. C. 1 Leach, 
357, A. ; 5. C. 2 East, P. C. 633. 

• Todd's C. 2 Russ. 157 ; S. C. 2 East, P. C. 
653 ; Wjrmer's C. 4 C. Ac P. 391 ; and sre 
I Hale, 513 ; 1 Hawk. P. C. c. 19. s. 47. 

<rairitk 6c Pepper's C 1 Leach, 253; 2 Ross. 
164, Stb Ed. 



v Parsons r. Dickenson, 11 Pick. 352; Bac 
Abr. Trespass C. 2 ; Thomas & Phill^i, 7 
C. Ac P. 573. 

• 26 Geo. 2, c. 19 ; 1 Hale. 510 ; 2 East, P. C. 

606 ; 2 Ross. 162 ; 3 Inst. 107. 

* Rev. Sut. c. 56, 57. The Roman law is the 

same. D. 47. 2. 32, s. 2. 
>« Jones's C. 2 Russ. 152; Rose. Er. 511; Let 
Cinque Codes Anastes des tootes les Dectt- 
ions, p. 842, 16; Deac. 785; WUkina's C. 1 
Leach, 522 ; 1 Hale, 512. 



{») la Boulton*! C.UCSl P. 537, and IIutchinMn Sl Balley*s C. R. dt R. 419, the 
of ui oniiicorporated reliipous aocietj, not held in trust, was ruled to b« that of the socit^. 
TIm point ruled does not seem to be of importance. 

(f) Became it is no lonfr^ the property of another, and, as is said in the Di^eet of the Eo> 
■ftn Liw, no one can be prejudiced (D. 47, 3. 2R, s. 3.) 

(•) That is, if one entitled to a thinfr not knowing his ri^t, (as in case of his not iAmUy- 
m^ the thinir.) uke it, with the intent in fact to steal it, from one not having any lawftil po^ 
thaa is not larceny, but merely an intent to commit larceny, and so not pfopOTlf Mui- 
It is not a violation of the property of another, for the party having A U no 



iahabk. 

pmpOTty in it,— nor of the paeseamoB of another, for the 

vsa that of the taker, and was ?oi<l as against hhn. 



party navinff 
thtwraafnl 



m ^^* LARCENY. ^^^^^^™ 

16* Though a thing he obtained by larceny, the person thus get- 
ting it into his hands is owner in respect to a taking of it by any 
other than a proprietary or possessory owner, or any one in behalf of 
sach owner**(t>) 

17* On the decease of a person, his personal property^ and also 
the coffin and grave-clothes in which he is buried, are the property 
of his representatives by descent, or the persons interested in his 
personal estate by will ; they are also the property of his executor 
or administrator, whose right relates back to the time of the decease 
of the testator or intestate, or to the time of the previous executor 
or administrator's resigning, or being discharged, or otherwise ceas- 
iDg to be such*(u?) 

18. A person entrusted with, or having possession of, the prop- 
etiy of a person deceased, is owner thereof as to larceny t in like 
manner and subject to the same rules as in case of persons entrusted 
with, or having possession of, the property of persons living* 

ld« Grave-stones and sepulchral monuments and memorials, not 
otherwise owned and [lossessedj are, as to larceny, the property of 
the heirs of those commemorated by the same. 

20. Where one has merely a claim on the owner for or on account 
of a thing, or its value, but has no possession of, or lien upon, the 
same, or property therein, he is not owner thereof as to larceny. 

> 1 Hale, 507 ; East, P. C. 654 ; Gould, J. 1 1 KUby v. Wilson, Moody, 178 ; Irvins v. Mot- 
Leach, 522, 3 ; Noble r. Adams, 7 Taunt. 59 ] \ ley, 7 Bing. 543 ; 2 Buss. 156. 

(v) In other words, a thief has a right of property and possession, as against another thief 
who steals fipom him the stolen goods. 

(w) As to ownership of the property of deceased persons in respect to larceny, see 3 East, 
P.C.6S3; 2Rnss.l65, Am.Ed.18a4; lHale,514; Davis's C. 2 Car. Law Rep. 291 ; Rom. 
1S?.516; Scott*sC. R.4tR. 13; Smith's C. 7C. Sl P. 147. 

As to proper^ in grave^loUies and coffin, see 3 Inst 110; Haynes's C. 19 Coke, Rep. 
113; 2 Russ. 163; 1 Hale, 515; 2 East, P. C. 652. 

in Seotlfs C. R. dlt R. la^ the widow and children of a deceased joint owner of sheep, on 
whose estate no administration had been taken out, were held to be owners of his share in 
respect to a larceny, and the possession of the surviying joint owner of their share for them, 
to be their possession. See also Gaby's C. R. & R. 17S, where the widow and children were 
held owners of a deceased partner^ snare in the business of a shop, a division of the propeilT 
having been made and no administration having been taken out See 2 East, P. C. 652; x 
Ross. 163; 1 Hale, 514; Davis's C. 2 Cu. Law Rep. 291. 

On the upointment of an ezecntor or administrator his property in the personal estate of 
the deceased relates back to the time of his decease. (Wonson 0. Sayward, 13 Pick. 402.) 
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At where one has a claim upon the owner and occupant of land for 
a part of a crop, as a compensation for his 8erTices.'(x) 

21. Where a thing b stolen, it is stolen not merely from the per- 
aoo having actual possession of it, but also from the other proprietary 
or possessory owners thereof, other than the thief himself.(y) 

22. One owner of a thing as to larceny may commit a larceny of 
it ffom another such owner ; and every owner of a thing, whether 
proprietary or possessory, is owner in respect to larceny by any other 
owner, whether proprietary or possessory, subject to the exceptions 
and modi6cations provided for in this chapter.(2:) 

As where one has put a thing into the custody of a servant, and 
takes it from him clandestinely with intent to charge him with 
the value of the same, and aubjec. him .o the loss thereof.' 

• 8Mt t. Qmy, 1 HiU'i B. 365. I ■. 47, 7ih Ed. ; Fott. 123, 124 ; 2 Bom. 1A9, 

« 1 Bidt, 513,514; 3 Inst. 110; 1 Hawk, c 33 J 8th Ed. ; 4 Bl. Com. 231 ; 2 East, P. C.59S. 



(x) Wlwre ooe, emploired with othen in 
m Ibr digfinf it himself and deprif e thi 
WiM^ C RoSc £▼. 500, where the hean 



mininf, took ore from their heap, in order to get 
them of the same, it was held not to be laiceny ; 
500, where the heaps of each were kept separate merely as a snbstttot* 
Ibr a tally. 

(jf) To whatsfver extent and for whaterer purpose any one has a p rope rty in or right to a 
tkoig stolen, to such extent and in respect to soch purpose it is stolen Jirmm km^ ana a theft 
is ftoB aU the pr op rie to t a , except in the case of theft by one of the owners as to larceny, in 
wkkh ease it can be a theft only from the others. (See Cowing e. Snow, 11 Mass. R. 4I&) 



(x) Bv Uie Stat 7 & 8 Geo. 4, Peel'k Act, c. 99, a. 45, the steaUnff of a chattel or a 
I by the lessee is made larceny. The tenant in this case has tSe exdosife right of 
ander hii contract; that is, one who is possessory owner as to larceny nay 
larceny of the thing of which he is soch owner in respect to the proprietary ower. 
The I n dklinent is precisely as in anv other case of simple krceny. (1 Archb. P. A. ¥A) 
Gbffievs Ifar hire conld not, by the old coomion law, commit larceny. (liadox*fe C R. dt R.98; 
SRWS.13S; Rose. Ey.478; PraUey*s C. 5 C. di P. 533; lHale,504; Anon. 9 East, P. C 
697; Pldeher'sC. 4a&P. 545; Rose Ev. 475.) This rale is altered by jarispnideaee in 
Mairhiwstfs, (ComU e. Brown, 4 Mass. R. 580;) and by lepslation, (Rev. Sitt. e- 1^ ■- 
10^ 8o it has been altered in En^ish johspnidence. (Rex v.irNamee, Moody, e. 4, dtS,) 
Bo de p o sita ries or bailers without hire cannot, by the coamon law, commit larceajN (9 Ross. 
tSt;9EMt,P.a681,084; Rose. Ev. 478 ; 9 Deae. Abr. 781 ; Leigh'bC.9EasC>.aeM; 
C9OTefton^R.08.) 

been exceedingly embarraesed on the subject of this seetioik WImvb 
whether his property be absolote or m odi5ed. partial or of the entire Ikoig, 

in whose hands it ia, with imsat It 

thing, the act is plainly, in its as- 

distinctly held in difcis cases at eoannoa law. 

J aii s piuden ce has estabttriied, beyond question, that an abeolote owner may steal from «•> 

ether what belongs to himself. In the ease of a theft by a carrier, who, having a lien aad 



ibindnlstly, Ibr his own beneSt, takes it from another in wj 
snbieet him to the loss and despoil him of the value of the 
semi chsrMter, a theft ; and so it has been distinctly he 



consequently a right of possession, steps out of the character in which he exercises sueh ms- 
siHory right and remofes the thing, or a part of it, and d isp osss of it in violation of his 
trart,wtf intent to steal it, this is held, in the jurispradspee both of England and t^sSMn 
and Ike other slates, to he a sisaling of the thing, or such part* from the proprislor, sotwiili* 



thing, or such partt 

of his r 

frr ils'vahM, is both a proprietaiy 



the carrier, both OP account of his lien and his dWfge of the thing and i sssanii b ii i l y 
and possessory ownsr of it, as lo a larceny of lbs tbteg 
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Or where the proprietor of an article clandestinely takes the same 
from an officer who has seized the same on execution/ 

Or where the owner of a thing has dehvcred it to one to put on 
board of a sbip and give bonds for its exportation, and ibe bailee 
gives bond ; and, while it is in the course of being put on board, 
the owner clandestinely takes it, iiUending to leave the bailee lia- 
ble on bis bond/ 

Or where the owner of a thing, having pawned it, lakes it clandes- 
tinely from the pawnee, with the intent to deprive him fraudu- 
lently of his property in it,^ 

Or where the owner steals a thing from a carrier, to whom he hftd 
delivered it to carry/ 

Or where a carrier steals an article delivered to hira to be carried. 

Or where an agent, clerk or servant steals a thing put into his c««- 
tody by the proprietor/ 

23, Where the hiring of a thing is in good faith, and not a mere 
pretence on the part of the lessee, he cannot commit larceny of the 
thing let to him, while the same remains in his possession under such 
contract.*(aa) 



' Norton's C. 8 Co wen, 137 j Palmer u, The 

People, 10 Wend. 165. 
■ mikilison's C. R, & R. 470. 
' India Pen. Code, 94 ; I B^c. Abr. 557 ; 1 

Hawk, F. C. 7th Ed. c. 19, s. 37. 
* Wilkinson's C. R. & R. 470 i 2 Ross. 155 ; 2 

Daie. Abr, 782 ; Bac, Abr. til. Carrier, C, ; 



Fosl. 123, 124 ; 2 East, P. C. 558. 

* Rev. Stat, c 126, s. 29, 30. 

* MearsV C. 1 Show. 50 ; Raveii'a C. Eel. 34; 

Anon, KeL Si; 2 Ru&s. i54 j 2 East, P, C 
585 j Belstead'sC. K.^ R. 411 ; Bnms wick's 
C.Moody, 27. 



firom him by any third party, or even by the owner himself. So in the case already cited, of 
a larceny of a thing by one who has the absolute, unqualified property and possession, fiom 
bis servant, who merely has it in custody, the two parties are respectively at the extremes of 
proprietaiy and possessory right, the mere custody being the smauest possible right against 
which larceny could be committed, and it is committed by the party having the absolute 
property and possession, nothing but the mere manual keepmg being in another. The merely 
▼erbal, formal solecism being surmounted, then, as the common law now stands, by ad|judica- 
tions founded upon the plainest reasons, the question arises, from what different parties hav- 
ing any proprietary or possessory right, a person can steal a thing which another midlit steal 
from kun. Another question arises, as to the best form of expressing the doctrine that may 
be adopted, viz., whether it is better to lay down the general doctrine that one, against whom 
luceny of a thmg can be committed, cannot commit krceny of such thing himself, and then 
•pecafy the exceptions to that general rule ; or, vice vtnot to lay down the ^eral doctrine 
tnat any one, against whom larceny of a thing can be committed, can commit larceny of the 
Mune thing as against any other against whom a larceny of it can be committed, and then 
specify the exceptions to this general rule. The latter method is deemed the plainest, and it 
■eems also to be the safest, inasmuch as it cannot leave a case of larceny unprovided against 
l^ reason of an imperfect enumeration of the exceptions, and is certain not to include a case 
which is not a crime, for the taking must be such and with such intent as to come within the 
definition of larceny, and no innocent taking can come within that description. Accordingly, 
the doctrine is so laid down in the above section. The decisions, as appears above and will 
appear subsequently, are conflicting and inconsiatent on this subject 

[aa) By the English statute, cited in the preceding note, a lessee may commit larceny of 
the thing leased. 
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24. An officer of the law in legal possession of a thing as such, 
cannot, while it so remains in his possession, steal the same.^ 

25. A joint tenant or tenant in common cannot commit larceny of 
the joint or common property, as against his co-tenant, unless such 
co-tenant has a rightful, exclusive possession of the same, as against 
the joint tenant or tenant in common taking the same.(66) 

26. Larceny cannot be committed by the husband from the wife 
of her property, or by the wife from the husband of his property.* 

27. The taking of a thing b the getting manual or actual posses- 
sion, or actual control thereof, either directly and immediately, or 
indirectly, by some intermediate agency or means. 

The thing must come into the possession or control of the taker. 
Where one stops another who is carrying a thing and bids him 
put it down, and threatens to shoot him unless he complies, and 
he thereupon puts it down, but the offender, before he can take it 
up, is arrested, this is not a taking.^ 

Where one attempts to rob another of an article tied to his dress, 
and, in the struggle, the article is detached from the dress and 
falls to the ground, when the assailant is arrested, this is not a 
taking/ 



> Com'di 9. Morse, 14 Mass. R. 217 ; People v. 

Norton, 8 Cowen, 137 ; DiUenback v. Jerome, 

7 Cowen, 294; Palmer v. The People, 10 

Wend. 165. 
*Weirord*8C. B. 6c R. 517; Farre's C. Eel. 

ying, 43; S. C. 2 Russ. 21; French's C. 

R. & R. 491 ; S. C. 2 Ross. 21 ; Turner's C. 

1 Leach, 536 ; and see 1 Russ. 19 ; 2 Rnss. 

155; 3 Inst. 110; 2 East. P. C. 558 ; IHawk. 



c. 19, s. 32, 8th Ed. ; 1 Hale, 514 ; Clark's C 

Moo. 376, n. ; Harrison's C. 2 East, P. C. 

559 ; 1 Leach, 47 ; WUlis's C. Moo. 375 ; 

Tolfjree's C. Moody, 243 ; People v. Schnyler, 

6 Cowen, 572. 
' Forrell's C. 2 Ross, on Cr. 63, 8th Ed. ; 1 

Leach, 322, n. (b) ; 2 East, P. C. 557 ; Rose. 

Et. 470. 
* 1 Hale, 533 ; 2 East, P. C. 556. 



(M) That ia, a joint owner, or an owner in common, is aubject to the same role as to larceny 
bT him, except in respect to his co-joint owner or co-owner in common. If, for iiMtance, one 
01 the joint owners steal the joint property from a servant, or carrier, dtc. who ia not a joint 
owner wHh him, it ia larceny no leaa than if he were sole owner. 

Thia exception ia well eatahlished by the conmion law jurispradence. (3 Rosa, on Cr. 154, 
Am. Ed. 1634 ; 2 East, P. C. 557.) But if one owner in common have poeaesaion in exclusion 
of the othera, then, according to the common law, larceny may be committed of the thing by 
theothera. (Bramley's C. R.dtR.478; 2 Ross. 155, Am. Ed. 1824; Roec. Ev. 514.) 

The French Uw of larceny is similar to our own in its general definition. Bv tnat law, aa 
well aa by oura, larceny is an invasion of both property and possession ; and yet by the 
French law, a joint owner can coomiit larceny of tne share of his co-joint owner. (Adolph & 
Helie, Theorie Cod. Pen. vol. 6, p. 580, 582, 587, 568.) The difficulty in such case ia, the 
eatablirfiing the facia charecteriatic of larceny. Thia difficulty opeimlea, not towarda the 
coimction of the innocent, but in favor of hia eacaping puniahment 



beeu 
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Where one attempts clandestinely to take a thing from another's 
pocket, and is seized, having the thing in his hand but hangiog 
to the pocket by strings, this is not a taking-' 

Where goods are tied to a shop-counter or window, and one takes 
hold of the goods and carries them the length of the string by 
which they are fastened, but without parting it, it is not a taking-* 

Where one, putting a piece of paper on a table before another, com- 
pels him to write and sign an obhgation, and then takes it, this is 
not a taking from the compeHed party, the paper not haTing 
his, or in his possession.' 

Where one takes hold of an article and raises it within the pocket 
of another, but before getting it out of the pocket, being seized, J 
drops it back into the pocket, this is a taking/ | 

Where one snatches an ear-ring from the wearer's ear, so as to tear 
out and detach it from the ear, but, at the same instant, drops it 
among the wearer's curls, it is a taking,* 

So where one takes another's purse, but, finding nothing in it wbid 
he thinks worth stealing, restores it to the owner, or throws i* 
down, intending to abandon it, this is a taking.* 

So where one, having taken a purse, hands it back to the owner* 
bidding the owner to give him the contents, this is a taking.^ 

Sq where one cuts another^s dress and an article is thus made to faU 
out of the dress upon the ground, and lie takes it np, and thef» 
drops it in a struggle with the owner, it is a taking of the article. 

The removal of a thing from the place where it was, is a taking,^ 
though such removal is not from the enclosure, apartment,'^ vehi^-^ 
clc," receptacle," or depository" in which it was. 

But the merely changing the position of a thing, without removing 
it from the place where it was, is not a taking." 

The taking may be by the hand of another who is under the con- 
trol of the taker," and acts under his direction, having no knowl- 



1 Wilkinson's C. 1 Hftle, 50S ; Bnss. on Cr. 63, 
Am. Ed. 1824 ; 2 East, P. C. 556. 

■ 2 Boss, on Cr. 96, 8th Ed. ; Anon. 2 East, 
556 ; Rose. E7. 471 ; People v. Philip, Bog. 
N. Y. Crim. Rec. for 1819, 177. 

• Phipoes's C. 2 East, P. C 599 j 2 Leach, 673. 

* Thompson's C. 1 Moody, 78; Rose. Ev. 487. 

* 2 Boss, on Cr. 63, 96, 8Ui Ed. ; Lapier's C. 1 

Leach, 320. 

• 1 Hale, 533 j 2 Inst. 69 ; East, P. C. 557. 

▼ Peat's C. 1 Leach, 228 ; Russ. on Cr. 63, 96, 
Am. Ed. 1824 j 2 East, P. C. 557. 

* 2 Boss, on Cr. 63 ; 3 Inst. 69. 

• 2 Boss. 95, 184 ; Jones's C. 1 Lewin, 249 ; 2 



East, P. C. 555 ; Bosc. Ev. 470 ; Bowlaad'i 

C. 2 East, P. C. 617 ; India Pen. Code, 94. 
^ Bnss. 95 ; East, P. C. 555 ; Rose £y. 470 ; 

Simpson's C. Eel. 31 ; 1 Hale, 506 ; State «. 

Wilson, 1 Coze, N. J. 439 ; Amiers's C. 2 

Deac. Abr. 1662 ; 6 C. & P. 344. 
» Coslet's C. 2 Russ. 95 ; 2 East, P. C. 556; 

Rose. Et. 470. 
» Walsh's C. Moody, 14. 
» 2 Ross. 96, Am. Ed. 1824. 
M Cherry's C. 2 Russ. 95, 8Ui Ed. j 2 East, P. C. 

556; 1 Leach, 236, n.(a). 
» 1 Hale, 516 ; India Pen. Co. 93. 
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edge of the thievish intent of such other,* or by some intermediate 
means or contrivance.' 
Where, at the time of taking a thing, the taker has no intention of 
restoring it, his afterwards vohintarily restoring it does not pre- 
vent the taking from being a larceny.' 

28. A taking may be clandestine, or by surprise, threats or 

29. The detaching, severing or separating from real estate, or re- 
■Kivingt any part of the same, or any thing affixed or annexed or 
appurtenant thereto, is a taking of such part or such thing so an- 
leied, affixed, or appurtenant.((/(2) 

90. The taking, in order to constitute larceny, must be with in- 
tat to deprive and despoil the owner of the property, or of the value 
tkereoT. 

As where one takes an article from the person of another for the 
purpose merely of inducing the other to follow him to regain it, 
and not for that of appropriating the article to his own use or 
profit, or depriving the owner of it, this is not larceny.* 

Nor is the taking of a thing for the purpose merely of temporarily 
using it.(ee) 

Nor is the secretly taking, by servants, of the provender of their 

'tC. 2 Boss. 95, 113, SihEd.; Bosc. ;M Uftle, 533; CrompC. 34; D»U. c. 100; 

Addphe dc Helie, Theo. Cod. Pen. v. 6, p. MS. 

* Bote. Et. 4fi9 ; 1 Cnm. Law Bep. 24. 

* DickinaoD'ft C. B. 4c B. 420. The Bomaa law 
is the same. (D. 47, 2. \5 Ac 16.) 

(ar) Tkkiaf bj paCtinf in fear, by UireaU or force, will make the larceny a robbery. 

M4 The doetriae of the common law ia, that if the aerering and takinf are one act, it ie 
lot luceaj, but if they are diflhvnt acta, it ia aa The diatinctioo eeeow to be founded od 
toe allfitt a diflerence, and, beeidea, it ia aubtile and difficult of application. By Stat. 3 W. 



Cv. 4M, 495; Hawkins's C. 2 East, P. C. 
«S, SS9; roimaa's C 2 Deac. Ahr. 736; 
Cter. Snpp. 299. 
Pea. Co. 93. 



41f.c0,a.S»and7di8 Geo. 4, c. 99, a. 45, PeeVa Act, the aevennf of any fiiture bv a lae- 

L appear to be any reaaon why it ahould not be 
te aMM w caae of a takinf by any other. The New York Rerieed Sututea, p. iv. tit 3^ 



c 1, a. 98, provide, that aerenag produce from the aoil, or mat^riala from a buildinf or IbaciL, 
aad takiay the aame away with a larcenoua intent at the aame time, is larceny no leaa than it 
tfM aaaw aad beea previoualy aerered. 

(as) Cmmp*^ C. 1 C. It P. 656; a C Roac Ev. 479, where one took a home aad rode it 
away thirty aulea and then turned it looae, and the horae furniture waa oflered for aala, it 
waa held to ba a larceny of the furmtnie and aol of the hone. And ate 1 Hale, 909; I 
Hame, Cr. U Seotland, 87, n ; PhUlipa^ C. 2 KiMB. 97, 8lh Rd. ; 9 Eaat, P. C. OftL 
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employer, to feed his teams, though it be taken against 

will.(//) 
Nor the taking of a thing on the supposition and under the belief of 
the taker that he has a right to take it' 

31. Where one compulsorily takes a thing, at the same time 
ing what he deems a reasonable compensation for it, it is not Ui 
ceny,^ 

3% But the making or oflering a merely colorable, pretended, 
obviously inadequate compensation, will not prevent the taking from 
beiug larceny, ^(gg) 

33* Where the question of larceny or not larceny depends on the 
intention of the taker to make compensation or indemnity for, or 
restoration of, the thing taken, the burthen is on him to sho^r sa< 
intention, by the circumstances or otherwise. 



I 



34. The taking of a thing for the mere purpose of destroyisi 
wasting or injuring the same, without any appropriation of it b^ 
the waster or destroyer to his own use and benefit, or that of anothei^g 



1 Hale, 506, 507 ; 2 East, P. C. 659, 661 j 
Rose. Ev. 473 ; Van Mayen's C. R. & R. 118 ; 
HaU»s C. 3 C. & P. 409; 1 Hume Or. Law 
of Scotl. 146; HaUoway's C. 5 C. As P. 524. 



* The Fisherman's C. 2 East, P. C. 661. 

' 1 Hume Crim. Law of Scotl. 83 ; Simon's C^ 

2 East, P. C. 662, 712; Spencer's C. 2 East^;;^ 

P. C. 712. 



{ff) Morse's C. R. & R. 307. This was ruled to be larceny ; but the intent to deprive the^ 
owner of the benefit and to appropriate the thin^ or benefit of it to the taker, or another tfauB- 
the owner, seems to be wanting in this case as m the preceding ones, and so it BeenM plaiiily^ 
not to be larceny. 

igg) Where a thing is taken without force with an intent to make adequate compensatioa, 
it is doubtless not a larceny, for the case is wanting in the essential characteristic of that 
crime, as defined in the statutes and books universally. But when the question is of robbery, 
or not robbery, there is, on the first impression, a doubt whether it is or is not larceny if toe 
taker honajide gives or intends to give what he considers to be an adequate compenaation, 
but what the person from whom he forcibly takes the things absolutely refuses U> accent as an 
adequate compensation ; or where it appears that the thing is taken from him without Iub con- 
sent and expressly against his will, by force, he having no knowledge of the taker's intention 
to make any compensation. In such case, the taking being a high-handed act, may, according 
to the number of persons concerned and the circumstances, be a riot or other offence, whether 
the taking be a larceny or not But whether it is a larceny is the question, — for although 
there may be a sufficient force or putting in fear to constitute a robbery, as far as the qaestion 
of robbery or not depends upon the force or puttin? in fear, yet if it be not a larceny it can- 
not be a robbery, that ofience being, according to tne definition of it, a larceny by force. In 
considering whether the act be a larceny, then, the force and putting in fear may be left out 
of the questioD, since these do not constitute, but merely aggravate the larceny. Th# case 
then becomes the same that is provided for in the general definition of larceny. 
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without any view, by him, to his own profit or benefit or that of 
another, is not such a taking as is requisite to larceny.' 

As where one, who attempts to rob a traveller, being disappointed 
of finding money about him, from mere chagrin takes his horse- 
furniture and scatters it about the highway.' 

35. Where any one assists in, or gives facilities to, the taking of a 
thing, not for the purpose of depriving the owner of it, or gaining 
for himself or another than the owner any direct profit from the 
thing, or the destroying, altering, injuring or defacing it, or convey- 
ing it away or concealing it, but for the mere purpose of convicting 
those concerned in taking the thing with intent to steal it, this is not 
larceny by the person so assisting.' 

36. Where the owner of a thing, with a view to his own gain, 
originally suggests to or instigates another, directly or indirectly, to 
steal the same, and such other thereupon, in consequence and pursu- 
ance of such suggestion, takes the same, with intent to steal the 
lanie, it is not a taking against the will and without the consent of 
the owner, and is not larceny. 

As where one conspires with another to induce a third to rob him, 
in order to obtain the reward for the apprehension of the robber, 
and a third, being instigated and not knowing of the conspiracy, 
thereupon takes a thing from one of the conspirators by force.(AA) 

S7. Where the owner, being apprized of a design to commit lar- 
ceny, or on suspecting another of being a thief, puts a thing in hia 
way, or removes obstacles to the taking and gives facilities thereto, 
with the intent of detecting and convicting the thief, the taking be- 
ing originally projected and undertaken by the thief, without prior 
instigation thereto directly or indirectly by the owner, it is a taking 
without the consent and against the will of the owncr.(it) 



* 2 East, P. C. y>3 ; Anon. 2 £a«t, P. C. 062 ; 
Mmt. £▼. 466 ; India Pen. Co. 95. Ii ii a 
cat* ofnalktoiu miachirr. 

(M) BTDanierk C. Fait 131. 
leave* him to 



• Anon. 2 East, V. C. 662. 

* Donnelly ^c Vaoghan*t C. R. Ac B. 310 ; t 

Maifh. 571 ; 2 Rats. 101, 3d Am. Ed. 



. FoaL 131. But if ha, of hia own motioiw takaa tha thinf • tboogb tto 
take it without any attempt to pirvont him, or irivea oppoftonily by ^oIf 
way for the purpoae of convicting him, baring before auapaclM bin of 



ti^ the thing in hia way for the purpo 
bemg a thief; thia, by ■. 37, ia larceny. 

(«) Egfing1on*e C. 3 Rum. 105, 8th Ed. ; 3 Eaat P.C. Ott>; 3 Uach, 913; Stata a. Co- 
Tingte0,9Bail.5aa;tbehop^lealer'aC 3Uach,931; Nardaali C Foat 139 ; a C. 9 EmI, 



LARCENY, 



38, The taking of a ihing with the intent specified in the fiisl 
section, with the consent of one having the right or authority H 
transfer the property in and possession of tlie same, to the deliiery 
thereof (or some purpose other than the transfer of the property 
therein, is, in respect to larcenj, a taking against the will and wit^ 



i 



out the consent of the owner. 

As taking a bill of exchange under pretence of geUittg it discountei' 

Or taking under pretence of borfowing.'( j;) 

Or taking with the pretended purpose of doing work and labor, l^ 

thin^ being delivered for such purpose.^ 
Or taking under pretence o( hiring.* 



1 



S9. The taking of a thing with the intent specified in the firsi 
section, with the consent of one having the possession or cusiodj* m 
the control and disposition of ihc ]jossession or custody thereof, bul 
no right or authority to transfer the property therein, where such 
taking is by means of a trick or deception, or by taking advantage 



> Aickles's C. 2 Ewl, P, C 675 j S, C* 2 Ross. 
120 i 8. G* t L«acb, 291 j and see CampbelVs 
C. 2 LeQcb, 564; S. C. 2 Eitat, F. C. 644 ^ 
S. C.Iteac. 750; OliTcr's C, died 4 Tanni. 
&74 ; S. C. Deae. 746 ; iiiid WiUiftms^s C. 6 
a & P, 391). 

» Tuimard's C 2 East, P, C. 667 ; and see Rose, 
Et. 488 i Armstrong's C. 1 Lewin, 245; Ger- 
man's G. 2 Noft dc M'Cord, 90. Conlra, Arm- 
siroDg's C, iLewiD, 245; Baak'ii G. R. & R, 
441 J 3 Rum, 132, 8ih Ed.; Rose. Et. 4S0. 
490 J 2 East, P, C- 661, 693 j 1 Hale, 504 1 3 
IwU 107. 



tagc 



» Stark^s C. Moodj, S7 ; 2 Boss. 200 ; 

Zv. 47f> ; 2 Deac. Abr. 749. Cuftira, 2 Rusfe 
131 ; 2 E«uM, P. C. 603 ; 1 SutJW, E. 53 j Li- 
vft C. 4 C. & P. 24 1 ; Rose. E\\ 478. So M 
fa snid bailers for hire canDot eommit larceoT. 
SmUh'fi C. McTOd>% 473 ; 2 Russ. 131, Am. 
Ed. 1824 J 2 East. P. C. CSL 

* Charlewoad*s C. 2 Russ. 120, 128; Rose. Et. 
489 J S. C. 2 East, P, C. 689 ; S. C. I Lcadi. 
409 j Hencb'a C. 2 Russ. 120; Dareoport'e 
C. Rose. Er. 489, 493; 2 Deac. Abr 745; 
Archbold's Peel's Act'<;, 5 ; Vicar's C, 1 Levin, 
199, 



P. C 6M; 9 Leach, 921 ; LhringsUm Pen. Code, a. 647, proposes to annul the consent of i 
minor, not ha?iqg discretion to Imow the value of proper^. 

(tf) The taking of money under pretence of ffiving a sufficiently valuable piece of jeweln 
in medffe, the aiticle given in i>ledge being, and being known to be, of comparatively tiinm 
vafue, uie whole transaction being a sheer imposition, has been held in some cases to be hr 
ceny ; in others it has been held not to be so. It was the case of what was called ring-dn^ 
ping, viz., picking up an article of jewelry, of trivial value, which had been purposely pat u 
the way, and under pretence of sharing with a companion or by-etander, taking money of fain 
to half of the value of the article, on tiie supposition of its being of great value, and leavinf 
the article with him in pledee, to be redeemed by the pretended finder ; or bonowin^ rnonei 
of a third person on the pledge of the article, under pretence by the finder of making a di- 
vision of the prize among themselves. (Watson*s a 2 Russ. 126, 8th Ed. ; S. C. 2 East, P. C 
eBO; a G.d Leach, 640; Moore's C. 2 Russ. 124, Sdi Ed.; S. C.2 East, P. C. 679; aCl 
Leicl^ n4 : PMth'to a 2 Ruas. 123 ; a C. 2 East, P. C. 678 ; S. a 1 Leach, 238 ; Marah'k G 
1 Leach, SI5.) In Jackson's C Moody, 119, obtaining money in this wav was held not to bi 
laiceny. The case seems more properly to belonjg ezcTosively to the head of obtaining moi 
of goods ofi faim tokens and ivetencea, tfaoogh in criminali^ it is equivalent to lareeny, 
ia&ed ne oaay other cases orobtaining money or goods on fake tokens and pretenoas. 
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of the mistake of the person having such custody or possession, is, 
ia lespect to larceny, a taking against the will and without the con- 
lent ii the owner. 

As taking a parcel from and with tlie consent of a servant, sent there- 
with to a person who has ordered the same, the taking being un- 
der pretence by the taker tliat he was going to carry it to the 
person who has ordered the same.* 

Or taking a mail-bag at the post-office from the person having the 
custody of the same, under pretence of being the carrier of the 
mail.* 



40. The taking of a thing with the consent of one having the 
L^t or authority to transfer the property in and possession of the 
ame, to the delivery of |)ossession thereof as a transfer of the prop- 
vty therein, though such consent be obtained by a false token or 
ence, is not larceny. 

As obtaining money by a written request in the name of another for 

a loan of the same.' 
Or where one, having agreed for the purchase of a horse, rides him 

away with the vendor's consent, promising to return immediately 

and pay the agreed price.* 
Or where one pays a wager, in which he is cheated.* 
Or where one obtains an article at a shop in the name of the person 

who had ordered it.* (A:/:) 



Wilkmi*s C. 2 EaM, P. C. t*.73 ; S. C. 2 Russ. 

119; S.C. ] Leach, 520; and see SuoRsleth's 

C. 3loodf. 137; K«»c Kv. 4sd. 
Fmcc'i C. 2 East. P. C. C4t:i. 
A. HaiBum's C. 2 Buss. 117. 



« llanrey's C. 1 Leach, 467 ; S. C. 2 Buss. 109, 
8th Ed. ; S. C. 2 East, P. C 669. 

* Nicholson. Jones Ac Chappel's C. 2 Leach, 610. 

• Adams's C. 2 Buss. hih Ed. 



{kk) Where }h» thinff is not Hrli\'erfxl as a traruiror of the properhr, the taking of it may b* 
a hrceoT. As where one, under preti ^ncc of a purchase, ordered a thing to be sent from a 
to hia lodging, which was accurdinglv sent tiiilhcr with a bill of parcels for ready pay- 
by a aerrant, whom he contrived, under some pretence, to send back, leartng the tninf 

■re, which be thereupon immediately carried away with intent to steal it. for which purpoee 
be bad ordered tiie thinff, this was held to be larceny. (Anon. 3 East, P. C. c. Id, a. 112; 
&C9Ruai.PiO,n.) 

A rofue, pretending to be the servant to another rngue, lefl a note from hia pretended 
MMler raquesting a hosier to send some silk stockings to his lodgings ; whereupon the boaicr 
earned a parcel Uiither, from which the pretended purehaser selectn) a number of paii% the 
frice of which was named by the hosier, snd the pretended |iurrhaser then requested the ho- 
eier to bring some other srticles, which he returned to his shop to fetch, leaving at the pre- 
tended parcnaser^s lodgings the stockings which had been picked out, with which the mgoei 
aade on. as soon as the hosier had gone out The pretended purchaser had not expreaaly 
nid be would take tlie stockings at the price named by the hoaier. This was held to be lar- 
ceny on the ground that the whole conduct of the roguea ** manifested an original and pre- 
c <io c ei te d design to obtain a ti>rtious jpoesession of the nroperty,** and on the other 
ibis " there did not appear to be aumcient delivery to ehinge the poasemoa* ( 
Qraacriee^C. 1 Leach, 93 ; 9 East, P. C. 075 ; aC.2Ruaa. Iia 
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41, 'Where the taking of a thing is with a fraudulent intent to I 
despoil the owner for the benefit of the taker or some other person, 
the taking is presumed to be without the consent and against tlw m 
will of the owner, whether known or not kaown,^ I 

42. The taking, atone time, of one or more things from the same I 
owner or owners, is but one larceny." ■ 

43. It is not necessary, in respect to larceny^that it should appear! 
whose property, other than the taker^s, the thing is; it is enough! 
that it appear that it is not the taker^s, and that it does DOt appear ' 
to be derelict; and in case of doubt whether a thing is derelict^ the - 
presumption is that it is not so.^ I 

44. Where a thing that may be the subject of larceny, comes, hM 
mistake or otherwise, Into the hands of another than one having aaj! 
proprietary or possessory right thereto, and he fraudulently, and dm 
in the exercise of, or for the purpose of maintaining, any supposed 
righti claim or privilege, embezzles, conveys away, secretes, couvertfl 
to his own use, or disposes of the same, against the will and wilhouC 
the consent of the party or parties, known or unknown, having the 



» 2 Russ. 162, 3d Am. Ed. ; 2 East. P. C. 651. 
• Birdaeye's C. 4 C. & P. 386 ; Jones's C. 4 C. 

& P. 217; 1 Hale, P. 0. 531 ; 2 East, P. C. 

740 ; 2 Deac. Abr. 789. 



3 See 2 Buss. 161, 178, 8th Ed. ; 2 East, P. C. 
651 ; 1 Hawk. c. 18, s. 38; Deac. Abr. 784 j 
2 East, P. 0. 606. 



Two peTBODS at a fair agreed od the sale of some oxen at a certain price, ready cash to be 
paid at a certain inn. The vendor went to the inn to meet the purchaser there and receive 
the money ; in the mean time the pretended purchaser drove away the oxen with intent to 
take them without paying for them. This was ruled to be larceny. (Gilbert's C. Moody, 185.) 

A thing was a^eed for, to be paid for on delivery to the pretended purchaser, at his own 
door, whither a clerk was sent to receive the pay. By concert with the pretended purchaser 
the article was carried by the person who took it to another place, with intent not to pay for 
it This was held to be larceny, as the article was not delivered as a transfer of the prop- 
erty. (Pratt's C. Moody, 250.) 

The three preceding sections relate to cases where the offence of larceny bordere upon, 
and, in some degree, concurs with, that of obtaining money or goods by means of false tokens 
and pretences. There is no practical objection to extending larceny to some cases which 
come also under the other offence, and it is probably not possible to define the two offences 
80 that, in some cases, the same fraud may not come within the description of either. This 
is the case as tlie law now stands, not only in this instance but in many others where two 
offences are of a similar character. The only effect is, that the offender has the chance of 
getting off" with a punishment for the lighter offence, where tliere is a difference in the pen- 
alty. But the probability is, that the range between the maximum and minimum punishment 
of each will be such, that, in case of conviction under either, the same punishment will be 
awarded. The safer course, therefore, seems to be, to take the chance of extending the 
description so as to cover, in some instances, the same cases of fraud under each, rather than 
that or leaving tome cases unprovided against bj too circumscribed a description. 
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right to dispose of the property therein, with intent to deprive and 
despoil such parties of the same, or the value thereof, and without 
any intent then or thereafter to restore the same to them, or make 
compensation or indemnity to them therefor, he shall be subject to 
the punishment for simple larceny of such thing. 

As where one, by mistake, takes a letter at the posl-office, addressed 

to another, supposing it to be addressed to himself, containing a 

draft, and converts the same to his own use.' 
Or where one in self-defence disarms another and takes away his 

weapon, which he afterwards sells. (^) 
Or where a shopkeeper sells an article accidentally left in his shop, 

with intent to despoil the owner thereof of the same.' 

45. Where one having a joint or common, or qualified or partial 
proprietary interest in, or possessory right to, or being entrusted 
with, a thing, of a description that may be a sulgect of larceny, 
ftaodulendy, and not in the exercise of, or for the purpose of main- 
taining any right, real or supposed, embezzles, conveys away, se- 
cretes, appropriates to his own use, or disposes of the same, against 
the will and without the consent of another having any such interest 
in or right to the same, with intent to deprive and despoil such other 
of his interest in or right to the same, without any intent, then or 
thereafter, to restore to such other his interest or right, or make com- 
pensation or indemnity therefor, he shall be subject to the punish- 
ment for simple larceny of a like thing of the value of the interest or 
right of such othcr.(mm) This section does not apply to the appro- 
priation or conversion, by the husband or wife, of the proi)erty or in- 
terest of the other. 

As where a carrier fraudulently converts to his own use an article 
entrusted to him to carry.(nn) 

I Macklow'i C. Moody, 160. • M'Garrrn's C. 17 Wrnd. 460. 

(A) Haliovay'a C. 5 C. 4i P. S)4. Thin is not larceny unleM he had an intent to ataal at 
Ike time of wresting the weapon from tlie other. 

{mm) It doen not appear that the fraud* propoaed to be reached by thin section are oflVncce 
U commoa law. They are in part covered by the atatuu>ry prnviaiona a|{ainat erobeitleipenft 
and the appropriation »r property by servanbi', rierkii and airenU. Ry the above aection, it ia 
pwpMtid to extend tiie nile of the nUtute to the other iiinilar case*, where the frand haa, aa 



ia the aection, the moat material character istica of larceny. 

(«i) Pratle/a C 5C. & P. 533 ; tUmc. Ev. 478 ; Madox*t C. Moody. {19 ; a C. 9 Rom. 
laS; a C. Reac. Et. 478, bald not to be larceny baeanae the baihnent had not been deUr- 



I 



Or where a borrower converts to his own use the thing bQrrowe(L(6*) 
Or where a hirer or lessee converts to his own use the thing hirc4 

or let' 
Or where a thing is delivered for the purpose of work and labor 

upon or in respect to it.' 
Or where a finder of a lost thing converts the same to his own 

Or where a clerk, sanrant or agents entrusted with or having cus* 
tody^ of a thing, converts it to his own use.(vtf) 

See Brotiks'j C. S C. & P. 2S5, on thi^ subjecL « See Jmnes^s C. I Fick. 375, on ihw subjed. 

inmi?(l nt the time of the taJtiug-j hot the act, in its chamcter and conaecjuences, ^ plwnlf 
equivuletit to krcenv. (See aJso David v. Gmreil, 6 Bin^. 716; Ellia v. Turner, € T. R. 331; 
I>aiH f, J]«IdwiD, 8 M. R, 518 ; Brown'a C, 4 Mass, R, 580 ; HowoH's C. 7 C. *fe P. 325.) If 
lije t-arrier hni* broken bulk^or, by some other previous act, terminated the bailment, ftnd thea 
tiikrs the thingrf '* « larceny at the common law. (BmziePs C, R.& R.337 ; 8. C.U Rii98,34; 
Jonea'fl C 7 C. & P. J5l ; Chandler & Buel^s C. 6 Ohio Rep. 67 ; Skura C. 1 hmclt, VM, 0d 
Ed* ; Anon. 3 Rum. 135 ; 2 East, P. a a>7; 1 Leach, 415 ; I Hde, 504 ; 1 Hawk, c, 33, 1.4, 
Tth E4.) This seeme to be an exceedingly trivial criterion of the case beings larc^Qy or iw 
crime ut all. Accordingly, it ia abolished by tho law of this State. {Rev. Stat c, 12*^1, 8.30.) 
By the aame slotute. where any one " who filioll be cntmsted with property which may be the 
subject of iareen)^, flhaU embezdc or fraudulently convert to hla own wee 3uch property W 
fore delivery" of it *^ at the place at which, or to the person to whom, it wa& to be delivered, 
»hall be deemed to have committed simple larceny*" Thio fiiatoie cover* in fa«l a large 
rnasSi and in principle, all of tJie cases covered by the above section, for it adopU* the doctrine 
broadly, that a thing in the hands of one person, wJiich boknge to anothert nod wlilch comei 
into tlie hands of such perwn lawfully and on coQtroet, may be stolen by him. This ii tii« 
8ub«tantial doctrine and effect of the atatute. The above section merely extends the doctxiiw 
to the cafie of an embezzlement of an undivided part of a thing ; that is, it provides that th« 
distinction between embezding half of a things by dividing it, and that of* embeiding half of 
it by a fraadulent appropriation of the whole of it, shall not be a criterion of the actbeing i 
larceny or no crime at all. 

{oo) If the borrowin||r or hiring be a mere device and trick, it is larceny at the comnKn 
law. The above section applies to the case of embezzlement by a borrower, who afierwarda 
forms the design of embezzUng. See on this subject Tunard's C. 1 East, P. C. 694 ; S. CI 
Leach, 214, n. (a.) ; Banks's C. R. & R. 441 ; 2 Russ. 132 ; 2 Deac. 748. 

(pp) See on this subject, 3 Inst. 107 ; 2 Russ. 100 ; 1 Hale, 506 ; Rose. Ev. 473 ; 3 Etst, 
P.C. 663; Jenka's C. 2 Tyler, 379 ; Hutchinson's C. 1 Lewm, 195; Wilbume'^C. 1 Lewin, 
251 ; Tyler's C. Breese's Rep. 227 ; Anderson's C. 14 Johns. Rep. 294. These cases, excepting 
2 Tyler, 379, recognize the common law doctrine, that if the thing be taken originall^r '^'^ ^ 
fraudulent intent, it is larcenjr ; but if the design of converting is afterwards formed, it is not 
larceny. The above section is applicable to the latter case. Other cases at the 



law recognize the same distinction. (Sears's C. 1 Leach, 415, n.(6); Pope's C. 6C. & P. 346; 
Rose. Ev. 474 ; 1 Hale, 507 ; 2 Russ. 100 ; Cartwright r. Green, 8 Yes. 405 ; 2 Leach, 952 ; 
Anom 2 Russ. 102 ; 2 Deac. Abr. 741 ; James v. Walters, 2 Russ. 102 ; State v. Watson, 9 
Conn. R. 527 ; Wynne's C. 1 Leach, 413 ; Lambe's C. 2 Russ. 101 ; 2 East, P. C. 664 ; Rose 
Ev. 474.) In this case, as in that of larceny by a carrier, the distinction between having the 
design of embezzling at the time of taking the thing originally, or forming such design sob- 
sequently, seems to be too slight a criterion of the case being one of larceny or no crime at 
all. The Rev. Stat c. 56-, provides for the proceedings in case of taking up stray beasts or 
finding lost goods, but the statute law does not contain any provision on the subject of lar- 
ceny or embezzlement by the finder. 

iqq) Rev. Stat c. 126, s. 29, 30. The Stat of 33 Hen. 6, c. 1, provides against laroeny by 
household servants of the goods of their master after the decease of the master. The Stat 
31 Hen. 8, c. 7, provides that it shall be felony in a servant ** to whom any caaketa, jewi^ 
money, goods or chattela ahall be delivered to keep, to withdraw himaelf and go away wtth 
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46. P. Larceny in the night to the amount of twenty dollars or 
lore, or in the day to the amount of one hundred dollars or more, hi 
be dweiliog-house or other house, the bank, office, counting-room, 
bop, warehouse, storehouse, workshop, or vessel of another, or in 
ny enclosed and covered building of another ; or from another from 
is person or in his presence ; or from the wreck of a ship or vessel 
r another; or of any part of the cargo, or any article that was on 
oard of or belonged to a wrecked or lost vessel of another, at the 



&«. with the intent to steal the same and defraud hu> maiitor th(*rcof, contrary 
tnieC 00 pat in him ;" and also makca it felon v in a servant, who, '^ heinif in the service 
liter, vithout the assent of his master, embezzles the said caskets, &c. and converts 
to his own use, witli purpose to steal it ;" recitini^ at tiic same tmie that it was 
whether this was felony at the common law. Mr. Kusucll, v. 2, p. 1*217, Am. Ed. 
oirks, that *' this statute is little resorted to at tlie present day. 1 he clear maxim of 
icm law is, that where a party has f)nly tlie bare custody of the goods of another, the 
■wioii remains in the owner, and tin* party may be jruilty of trespass and larceny in 
•adolratly converting the same to his own use. 80 tiiat it has been thought to be more 
MMooable and consistent to consider this statute as in the nature of a declaratory acL** See 




C 9 East, P. C. 5G5, of a servant's taking bills of exchange ; Robinson*s a 
P. C. 565^ of a carter's taking a package of goo<ls which his master, in whose 
employment he was, entrusted to him to carry ; Spears*s C. 2 Leach, 825, 2 East, P. C 
BB, of t lighterman, who sold part of a lighter-load of oati, which he was sent to fetch 
voi 00 bovd of a ship by his master, in whose general employment he was, and who had 
■ufciif J ihem to be delivered from on board of the ship; Lavender's C. 2 Russ. 1221, Am. 
Si. ISM, of nwney given to a servant to leave with anotlier ; Chipchase*s C. 2 Leach, 6D9, 
h C 9 East, P. C 5h7, of a clerk's stealing a bill of exchange from tlie desk of which he had 
hwp. See also Smith's C. 2 Russ. 208 ; R. & R. 'Hi7 ; \V ilkinson's C. 2 Russ. 201 ; Wait's 
: 9 Rim. 904 ; 8. C. 2 East, P. C. 570 ; S. C. 1 Leach, 33 ; Bazely's C. 2 East, P. C. 571 ; 
b C 9 Umch, 835 ; Hammon's C. 2 Russ. 202 ; S. C. 2 Leach, 108:) ; Murray's C. 2 East, 
'. C ee3; Jensen's C. Moodv, 434; How's C. 4 Wash. C. C. R. 700; Melcalfs C. 
hodj. 433; BuU*b C 2 East,'P. C. 572; S. C. 2 Leach, 841 : Bass's C. 1 Leach, 251 ; 
kn^ C. 2 Russ. 208 ; R. dt R. 08 ; Leach's C. 3 SUrk. N. P. C. 70 ; 2 Dcac. Abr. 780 ; Hart- 
rt\C2 RiHB. 900; R.dL R. 130; Thome's C. 2 East, P. C. (i22; S(|uire's C. 2 Surk. 
u P. C S40 ; R. dt R. 34!»; Ward's C. Gow. N. P. C. 1()8 ; Colloghan's C. 8 C. &. P. 154 ; 
lolchinson's C. R. R. 412; EasUll's C. 2 Russ. 107; ('om'th r. Morm, 14 Mass. R. 217; 
'•opl« r. Noffton, 8 Cowen, V,17 ; Dillcnback r. Jerome, 7 Cowen, 2M ; llasselKs C. 1 I^each, 
: BAker'sr. I I>ow. & R. N. P. C. VJ ; 1 Denr. Abr. 778 ; Robinson's C. 2 Russ. VM ; 3 
;mI, P.O. ^A; Harding's C. R.di R. 125; While's C. 2 Tyler, 352; M'Namre'sr. Rose. 
^.4Bl; Moody. 3(»<; Hughes's C. Moodv, :)70: 2 I)eac. Abr. ]«'i<;7; 1 Hale, 50(1; Aha- 
■t^ C. 9 F^st. P. C. SlV ; H. C. 2 l^ch/OliM ; Htatc r. Self, 1 Bay. 242 ; Atkinson's C. 9 
iMi. 901 ; a C. 1 lieach, 302, n. (a) ; Harris's C. 2 Russ. 20!) ; S. C. R. & R. lOH ; i^k's C. 

Dcm:. Abr. 780; Spencer's C. R. dt R. 21»!» ; S. ('. 2 Russ. 210 ; Williams's i\ 7 C. dt P. 
30; aC.2I>eac. Abr. 779; Clav's C. 2 East, P. <:. 580; BiHrhy'sC. R. & R. 31!»; S.C. 

Rmb. 1 10 ; Williams's C. «i C. Sl P. (l«i ; S. ( '. 2 Dear. Abr. I(i(i7 ; Biscall's ('. 1 C. di P. 
M : & C. 2 I>f«c. Abr. 780 ; Whittingham's i\ 2 Learh, 012 ; Headge's C. 2 1/^ch, 1003 ; 
L C R. It R. 1<» : Freeman's C. 5 C. & P. 504 ; Haydrn's C. 7 (\ & P. 445 ; Howell's C 7 
'.It P. 39S; Pnnre's C Mood, ii Malk. 21 ; Burton^s (\ 2 Drac. Abr. 77!>; Melliah'b C. 
L It R. 80; S. a 2 Russ. 20!); Thorlev's C Moody. 343; Hawton's C. 7 (?. It P. 281 ; 
iMwley'b r. 4 C. I: P. 300 ; 8. C. 2 Dear'. Abr. It^O? ; Sullen's C. .Moody, 12** ; Dingley^i C 
tRaM.33: aC. 2Iirach. 841 ; a C. 2 East, P. C. 510 ; S. ('. 1 Hawk. c. 17, s. 37; Walshli 
I E. It R. 215 ; a C. 4 Taunt 258, 284 : 2 Russ. 1 14 ; 2 I^ch. laM, 10H2 ; 2 IVar. Abr. 
Ui Honrins's C. R. It R. 145 ; Nrttleton's C. Moo«l. 2.'X»; 2 Russ. 2011, n. (I): ilobsoo'ii 
:R.ltR..W; S.r.2Russ.2in; Taylor's T. R. I: R. fi3 ; P. C. 2 Russ. 207 ; SEItP. 
W; 9 Lnch, 974 ; Hall's C. R. It R. 4fi3; E. A. Jones's V, 7 C. & P. 834 : India Pen. 
Me,M. 

This preceltng refemires are made, not merely for the purpose of esublishing the pfopo- 
rtioa autel, bat for thai of pointhif out places where the subject is disnased. 
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time of its being wrecked, or during the storm or other distress 
or disaster preceding and occasioning its wreck or loss; or from 
the ruins of any house or other building on fire ; or of merchandise 
or any property whatsoever at the time of the removal of the saraa [ 
OD account of danger or alarm of fire, is larceny in the first degree; | 
provided the person committing the larceny has not, as bailee or oih- 
erwiscj the actual possession, or special custody of> and is not en- 
trusted withj the thing stolen. (rr) I 

2^. Larceny in the night to the amount of ten dollars or more ' 
and under twenty dollars, and in the day to the amount of twenty 
dollars or more and under one hundred dollars, in the cases ana 
manner and with the exception set forth in the preceding sub-section ^ 
is larceny in the second degree; and so also is larceny to th^ 
amount of one hundred dollars or more, by a bailee or person having 
the actual possession or special custody of the thing stolen. 

3°. Any larceny, not appearing to be such ia the first or second 
degree, is such in the third degree.(5^) | 

47. The distinction of day and night is the same in respect t^ 
larceny as in respect to burglary. | 

48. Larceny from another, from his person or in his presence, vC^ 
a dwelling-house, bank, or other building, or on board of a vessel 
is larceny from him, from his person or in his presence, as distin-^ 
guished from larceny in a building or vessel of another.^ 

49. In respect to larceny of a thing from another in his presence^ 

1 Campbeirs C. 1 Leach, 564 ; 2 Rnss. 52 ; Ow- I tledine's C. 2 Leach, 574, n. ; Watson's C. 2^ 
en's C. 2 Bass. 53 ; S. C. 2 Leach, 572 ; Gas- | Leach, 640. 

{rr) The reason of the exception of the case of a bailee or person in custody of the stolen, 
thing, is, that the fact of the larceny being committed in the house or other building of an-' 
other, or in the night, would not, at least ordinarily, be any aggravation of the offence. 

(m) Where the statute has been against larceny in any dwelling-house, generally, not say- 
ing ** of another," it has been construed to apply only to larceny in the dwelling-noose, &«. 
of another. (2 Russ. 51 ; Thompson & M*Daniel's C. 1 Leach, 338 ; 2 Deac. Abr. feS ; Goulds 
C. 1 Leach, 217 ; 2 Deac. Abr. 768, 771 ; Madox's C. R. & R. 92 ; Taylor's C. R. & R. 418 ; 
Rose. Ey. 333 ; C. M. Jones's C. 4 C. & P. 217 ; 2 Deac. Abr. 1666.) 

The Reyised Statutes, c. J 26, s. 11, in specifying a^^yated larceny from a yessel in dis- 
tress, add, " within the body of any county f but this seems to be unnecessary, since the 
jurisdiction of the courts does not extend beyond the body of the county ; and there does not 
seem to be any reason for thus limiting this crime any more than any other crime. 
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the phrase <<tii Ms presence*^ has the same construction as in respect 
to robbery. 

If the thing stolen is not in the actual direct personal inspection and 
keeping of the person from whom it is stolen, it is then larceny in 
a dwelling-house, bank or other building, as distinguished from 
larceny from the person. As where the thief takes from another 
his watch from under his pillow,* or from a table near him, when 
he is asleep.' 

60. Larceny from another, from his person or in his presence, as 
<ftiitinguished from robbery, is the taking of the thing otherwise than 
by ▼iolence or putting in fear. 

As snatching the hat from the head,' an umbrella,* or a bundle from 

the hand,* or a burthen that one is carrying on the liead.* 
And so stealing from the person of one drunk,^ or asleep." 

51. Dwelling-house has the same meaning in respect to larceny 
mn a dwelliDg-house as in respect to burglary. 

52. Though the thief be not himself in the dwelling-house or 
^Kher building, but, being near to it outside, takes a thing from 
^^thin the house or other building, either by himself and without 
assistance from others, or with such assistance, by means of decep- 
^tion of, or confederacy or concert with, any one within, this is lar- 
ceny in the dwelling-house.^(/0 

• Tiylor's C. R. ^ R 4ls. i ' Brainnry's C. 2 Cast, 701. 

• Hmmillon's C. 8 C. Ac P. 4'.* ! " Thompson's C 2 EaM, 705 ; 1 Uich, UZ ; 
I Slewmnl'i C. 2 East, 703. | WillaiiK C. 2 East. 70.^; 1 Leach. 4tf5; 

• Horocr'ft C 2 East. 70:^. Ilurklry's C. 2 I^arh, 78«i. n. 
•Daaby'iC 2 East 702. • Pram-si C. 2 Ea-si. P C. COS; Owen's C 

• Baker'B C. 2 East. 702 ; 1 Leach. 2«H) ; Mac- Mmxty, \¥t\ ■ S. C. 2 Rum. 2.'>7. 

aater't C. 1 Leaeh, 2h7. I 

(tf ) It haa boon held in aonoo caam, Uiat when tlic tiiinjT utolcn, in a hoiwe, ahop, ahip, 4ic.« 
u not there in th(« iiaual cotimo, and is not such at is ordinarily kept them, stealing it is not 
laitcoy ** in a dwelling -housr,** &c. ; as linen Irfl in a shop to bo sent to a seantstiess, (AnoiL 
8 Mod. 1650 or to a bundreas, (9 East, P. C. (>4'i ;) ur a watch left at a watchmaker's shop to 
W repaired : (Ktone*s C. 1 Leach, 334 ; H. C. 2 East, P. C. (»4:);) or a coachman** coat huof 
op IB 1 stable, Uiat not being the usual place of keeping it, (Sea\i (\ 1 Leach, 304 ; a C. 9 
GUI, P. C. CAA :) or uncurrent money on board of a ship in port, (Grini«*s*s C. "i East, P. C. 
617 ; FoaL 7(*, 711 ;) but such a conslruction seems to be inconsistent with the plain mnaninf 
of the law, and t)ic reason of the exception is not apparent Where the tiling rtolen was 
Ml in a bouse bjr mistaki*, and was such as might, in the ordinary coiirM*, be in the houae, 
Iht Mealing of it fnim the house was held to be larceny in a dwclling-lious<*, within the con- 
n of the statute agaiwt such larceny. (CarroVs C. Moody, tt>; *i Rom. S9.) It m 
raquisita not to male any express provision for the above exception of things in a 
or bailding, and not under ita protection. 

4 



S3. Ifl respect to ihe degree of any larceny of a writing, its vi 
is not necessarily to be considered to be the amouDt expressed oi 
imjKjrred by the writing itself^ but is to be determined in reference 
to the value or amount of the subject matter of the writing, ilii 
degree in which such amount depends upon the writing, its irajKif 
tance, materiality and availability as affecting public or individus 
interests, and all the circumstances going to show its importancct a 
evidence of any right or claim^ or in defence against any lialnlityj c 
as the ground of a pecuniary or valuable expectation ; and to all 
other circumstances affecting its value* 

64, 1^. Whoever commits larceny in the first degree shall be p 
ished by 



2°, Whoever commits larceny iu the second degree shail be 
ished by 



3^. Whoever commits larceny in the third degree shall be pun 
ished by 



AP, Provided^ however , That a minor under fourteen years of age 
being guilty of larceny in any degree, shall be subject only to tin 
punishment for larceny in the third degree. 

65. In case of the offender being convicted of three or more lai 
cenies at the same session of any court, or in case of his being con 
victed of a larceny committed after conviction and sentence for a prio 
larceny, he shall be punished by 
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1. Any person who is bailee or depositary of, or is entrusted with, 
Mr has the possession, control, custody, or keeping of a thing of value 
if another, by the consent or authority, direct or indirect, of such 
>tlier, and who, without the consent and against the will of the 
iwner, fraudulently converts or appropriates the same to, and dis- 
xises of the same for, his own use and benefit, or to the use and 
lenefit of another than the owner or person entitled thereto ; or frau- 
iolently conceals the same, with the intent fraudulently so to con- 
reit, appropriate or dispose of the same ; or who fraudulently destrojrs 
Jie same for his own use and benefit, or the use and benefit of an- 
nher than the owner, or person entitled thereto, or to the benefit or 
proceeds thereof, without then making, or intending in good faith 
ind having good ground to expect thereafter to make, restoration 
thereof, or compensation or indemnity therefor, or for the value thereof 
3r damage thereto, to the owner or person entitled thereto, is guilty 
sf the embezzlement of such thing. 

As a bailee to keep without hire;' a bailee having a thing to 
do some act concerning it without hire ; ' a borrower of a 
thing, where the identical thing borrowed is to be returned ;' a 
bailee for hire, as a warehouse-man;* a bailee for work and la- 



' 2 Raw 131 ; o £^^ p c. 684 , Rok. Ev. 

(78; 2 Deac. Abr. 751 ; Sut. 13, Ed. 4, 9, 6 ; 

Leifk*! C. 2 Eait, P. C. 694. 
* t Raat. 131 ; G«niuui*ft C. 2 Overtoa*i R. 68 ; 

2 Eait, P C. 681. 



* AmutroDg*! C. 1 Lewm, 245 ; Baaki*! 0. 

R. dcR. 441; 2 Ran. 132; Rom. St. 480. 

490; 1 Hale, 504; 3 Inst 107. 
« Smith's C. Mood. 473 ; 2 Rui. 131 ; 2 Eait 

P. C. 681. 
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EMBEZZLEMENT, 



bor;* a common or special carrier;' an oi&cer o( the law havm| 
possessiou under legal process;* a pawnee;^ a mortgagee vrlio 
has possession; a trnstoe who has ao authority to sell; a left- 
ant for life; a tenant for years, or lessee for years or at wilL 



5* Any oflBcer of an incorporated Imnk who converts and appi 
priates, or fraudulently conceals, as specified in the fir^t secliou, any 
thing of value belonging to, or in possession of, such bank, or depos 
ited therein^ is guilty of embezzlement. 

3. Any officer, agent or servant of any incorporated company wi 
converts and appropriates^ or fraudulently conceals, any thing 
value that may have come into his possession or under his care, 
virtue of his office or employment^ is guilty of enibezdemeiit.(a) 

4. Thvi embezzlement at one time of one or more things, 
longing to the same owner or owners, is but one such offence. 

6, A distinct act of taking, whereby to devest or violate the 
session of the owner, is not requisite to erobczzlement*(fe) 



i 



» 1 Sbow.fia J hevfiC, 4 CMT. £41 ; 2 East^ 
P. C, 693 ; 2 Russ. 131 ; Rosc. Ev. 47S. 

' MttdQX's C, ft. St R. 02 J 2 Russ. 135 ; Pmt- 
ley*s C. 5 0. Ac P. 633 ; Rase Er. 478 j 1 
Hale, 5€4 ; Anon. 2 East, P. C 697. 



3 Monw'i C, 4 Blase, B. 217 j Narton'a 

Cowen, 137 ; Dellenback p. Jerome, 7 Cowe^^ 
294 J Palmer's C 10 Wend. 165. 
* 1 Hale, 513; S Russ. 157; 3 East, P. C. 65^' 



(lit) If tl^tiiit ({tfesftioinable Whether td specify these Htknces, as tiiey most, it 
be larpf nies^ or else come under the first section. But these sections can, at the most, b^ 
emnulatiti^, and ik) are inserted, t^t they may cover some cases that are not appai^t. 

^) A tHlidhg Is reqlttktte to larceny ) an embezzlement is in substance and cwwirtmnr ig 
mfm. amwvated rather than palliated by the Tiolation of a trust or contract, inetieibd oi^ 
oeiia^ uke uurceny a trespass. Tne adminisiration of the common law has been not a little 
tttb£»Ais0d In discriminatinif the two ofienoes. But the discrimination being easeiBtially df 
a technical character and not involving any hazard of punishing an innocent person, or aob-^ 
^KXbig a guilty ttefion to excessive punishment, it seems to be plainly ezpedieiit to ptovidi- 
affainst such embarrassment by so defining the two ofiences that one shall not neceasuily, in 
aU cases, exclude the other. A common carrier, for instance, may commit a larceny of the 
thing which he has a^jreed to carry, provided he does a distinct act of taking, thereby termi- 
jiatiflg, or after termmating the baUment, as it is usually expressed. He may also commit 
llmb^zlettfent of a thing so entrusted to him. Now it is in many instances quite difficult, 
not to say im|»racticable, to decide whether the contract of bailment has been determined, 
'lliia expression of terminoHng the bailment is obscure, and serves in fact to mistify the difil- 
tfAtj^ illld€fr the pretence o^ oiscriminating these two bordering and parallel offisnces ; since 
it does not belong to one part^ to a contract to terminate it, unless the contract itself so pro- 
vides. ,.Hem«steither keep It or violate it; but it will not answer to substitute the word 
i^olaU for UnminaU in this case, for there are many acts in violation of a contract of bailmdnt 
or other trust, which havd no relation whatever to larceny or embezzlement If a man has 
an animal bdoliging to another on contract to keep the same well, and keeps him iU, thi^ is 
ittbdnsistdM whh his contract, and midit be considefed a forftitnre of it, but would not have 
any the least relation to larceny or anDealeinent of the animal ; and his sabseqaent sale of 
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6. 1^. Embezzlement to the amount of one hundred dollars or 
more, is embezzlement in the first degreo. 

the aniniBl would be iudfrt*(] of |>r«>ci8oly m if }i(> had kopl liiiii wrIK If wo nliould ^a\ then 
that ft lakini^ by tlic bailee, af\or Uie contrncl haa been forfeited by him, v larreny, it'wuuld 
b« making larceny or not larceny deixMid ii|Kjn what iiii^ht {Mil|mbly havi* nolliini; in du with 
the question. Wc must say then, tliat, in order to cuiistitute lorreny by n bailee, tiie act of 
lakinK must be such as is, of itself, a forfeiture of tlic contract of bailment. This involves 
a sort of solecism; for if it be said, m the doctrine in fact i^i, Uiut lie caniiot commit a tm- 
pa«s and so cannot commit larceny, while he is in po:<iie88ion under his contract of bailment, 
or until that is terminated, or, in anotlier word, forfeited, if tiiat be the cun-stnictmn to be put 
npon the exproffiiion terminated^ and hi* alHn said that thf forfeiture may or must both be the 
rery act of taking, then it follows tliat the bailee is and in not in poiuieiwion under the con- 
tract at the same instant A^in, supposin^r it to be settled, that by tlic tenuination of a con- 
txact ia meant a forfeiture of it, eitJicr by tJie very art and at the infant of taking, or bv a 
previous act, or by either, Htill it will remain to be determined nhat is such an act as forfeits 
a contract, 84) that the other party may eU^t to put an end to it, as distinguished from an act 
which is a mere departure from u contract that is collaterally a distinct ground of damage or 
aet-ofl*, leaving the contract in force in all other particulars. Take, for instance, tiie case of 
a lease of a farm or a chattel, witli a stipulation as to the mode of u^ing tlie leased subject, 
vhich is one of the cases that comes in miestion in discriminating between these two crimes, 
and mippoee the lessee to have paid the full rent <>r hire, or to have made great outlays uimn 
the subject let, and then to have done some act or have been chargeable with some neglect, 
the eflcct of «hich has entirely pa«(Hed by, and has been remedied, or has not been so, — the 
queation then arises, in a civil action ujmmi tlic contract itself, wh^tlier this departure from it 
m a forfeiture. 

It is certainly not expedient to im])licate the criminal law in all tlie difficulties and niceties 
involved in this question, if tliis can possibly be avoided, more esp(*cially us tlio decisions in 
civil suits upon the subject are diverse, some being one way and some tJie oliier; that i5, 
some establwhing a riglit of an actii»n of tort, where others admit only om* uf contract. Now 
this difficulty is avoidt>d in the criminal law, by so defining cmbezzhMiient that it may cover 
all the cases tiiat arc doubtful between tliat crime and larceny, on acc<nint of tlie difficulty of 
deciding whether Uien* hai*, in the {Nirticular ca^e, be<*n Hiirh a taking as is reqiiiMite to lar- 
ccsr. If th«* definition of fiiibezzlt'iiient be, that it in an nppmpriation of a thing by a pTson 
hivuig rightful po!isi*iiHion of it, not amounting to larreiiy, tlien it i»ill be neri^ssary to settle, 
in the particular case, whether tiie fiosiieHHinn be siirh an in consistent with laa-eny, and 
whether the taking be such as is nHpiisite to tfiat crime, queHtions that it is all hut impiNwihIe 
10 aettle satisfactorily, so various are the ways of having; imtveMriion, the cf>nlracii under 
which it nuy be had and iiKNiified, and the modes of taking. But if <'niber.7.lf*ment be de- 
faed to be a conversion by a penmn having a rightful iM»<wi'Hi(iiin of what is aiiotlier*s, without 
regard to there having be4>n or not been a distinct act of taking, tiie difficulty vanisiies ; and 
in an indictment for embezzlement the f!i>f<<ndaiit, wiio had been entnisted tt [tli the property, 
caBDOt deff«t the unisecution by alb'^ing liiat he lind comiiiitteii larceny, with the intention 
■t the aame timn, if^he shall be r)iarg<'il with the latter, to gft off by alleging that it was eni- 
beulemenL Thr* defendant has no enMind to romplain of bi'inir convirtrd i>r embczzlcnirnt, 
though il shfiuld appear that thiTi* wils a distinct act 'if taking, for thin is ivirxcuse.but rather 
aa aggnvation. Kmbezzlement is accordingly dffined in the Utter nay. 

By the cnnimnn law, if a servant embezzbMl money or other thing fnmi his mnnter s d«iik, 
or which was given hini by his inafiter to ctirry to get exchanged, it wns iield to be larceny ; 
bat if he emb<*zzled iiioni*y tliat had bi*f>n nveived by him from soiiie tiiinl person for his 
OMMter, and which, accordingly, had n<»t be4*it in his ma!>tf>r*s |MiNiM>si>ion, otherwise than 
eoostnictjrcly bv coming into his custo<lv. it was iield ti> bi* a bn'ach of tniKt nnlv. and not 
biceny. (Bazelev's C. 'J I>*ach. PHTi: F^^t. I*. i\ c ]<;, s. 17: *2 Riis^. */^.\ And flagnm 
ofleacea of this description escaped puni!*hinent on the above distinction. ThepMipon the 
ilatiite of :E) Cieo. 7), c. tfLl, wn.4 passod, aholiiihin'i the di«tiiH'tion, and enactinir.tiiRt *'if aarr- 
vant or clerk, or any person employeil in the capacity of a ser\-niit or clerk, by virtue of siirh 
enployinent, receive or take into his fiossession any nsiney, &r. or other i-aluable rfTecis. for 
or on account of his master or employer, and embez/|e thi> iiani«*. "iuch ofTi'nder shall be 
ilftfinrd to have feloniotislv stolen the same fnun his master «ir iMnploy»T.** Thi< pnnision 
reappears in Sut. 7Sl^ (^co. 4. c. 2», s. 4. The New York Rei iHed Sintuii-s. I*, n. c I. nt. 
3, a. 5, 0.5(1, provide that if any clerk or ser\ant of aiiv conifiany or |MT«iin. lexrepi a|ipn*ii- 
tices and persons within lh<» age of eighteen yars.) or if any offieer or airiMil of a ri>n»»»ral»i.n 
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2^. EmbezzlemeDt not appearing to be such in the first de{ 
is such in the second degree. 

3^. The vahie of a writing is determined, in respect to embezzle 
ment, in the same way as in respect to larceny, j 

\iiiOtebe^e a things which cornea into his hands by vjjtue of his employment, he shdlf 
puni«fce<i in the inttDoer prescribed for ffteJiliny, By the Revised Statutes of tJiia State, 
126j &.27, token from Stat of 1834, erabezzleraeutof tJieeiibctj orptoperiy of no IncofpomH 
bunk, by an officer, agent or servant thereof, ia declared to be laicenyi By aection 29, tftfc 
from Stat of 1834, if any officer of uny incorpomted coiup&nyt or any ageot^ clerk or »ervft 
of any each compoBy, or any private person, (except appreniices and others under the age 
sixteen years,) shall embezzle or secrete witJ:i intent to embezzle and convert to his owq m 
money or property of anotiior, which shall have come to his posaeasion^ or shall be under I 
care, by vurtne of such employment, he shall be deemed to have committed larceny. By m 
lion 30, of tlie same chapter, taken froirj Stat 1834, embeizleineDt by caxriera is decUfed 
be larceny* By action 31, obtaining property by persona ting' another is declared to be I4 
ceny- The words servant, clerk, agent Bod carrier, in tiiese provisjooa, are of wide sigTufic 
tion, and by a large construction would cover a great proportion of all possible emheaii 
mentd. Tiie question then, it^ whether ihc&Q embeKzlemenls shall be characterised as Ian 
nies, while others are put into a difierent claas of otTences, — and, if ao, what is to be t 
ground of distinction. For inst&nce, does a common sailor commit a greater crime, or one 
more ttirpilude, by embedding' tlie property of the owners, or oiaater, or shippers, thaji eill 
of these doea by embezstlenient of the properly of tlie Bailor ? So of cmbekdetnent of t 
property of the servant by the master, or of that of Uio agent by the principal ; is there t 
reaeon why it ifi not as much brceny aa embezzlemenl of Oie property of the master or |tti 
cipaJ, by the servant or ag-ent? There certainly seerofl lo be no diflerence in the easeot 
character of an etnbezziement by whomever it may be committed. It on^ht» then, to 
treated and punished in the same way, unless tJiis equality and consistency of me law invoh 
aorae plain, practical difficulty, or inconvenience, or evil. If, for instance, a doctrine or m 
just in itself, cannot be practically applied and fully carried out without ojeat danger of I 
plicating the innocent or violating private rights, the rule should he modified and limited 
iXb application, and circujnacribed by such ffuarda nnd conditionti as to avoid the incc 
venience ; or, if the rule be of minor importance, and the inconvenience of great magniiai 
it may be expedient not to adopt the rule at all. The law supplies innumerable instances 
each of the aoove cases. 

The question then, is, whether there is any danger or inconvenience in the practical app 
cation of the doctrine of embezzlement as expressed in the text As already remarn 
the statute, as it now stands, may, by a large construction of the terms servant and agent, , 
substantially to that extent ; but whatever construction should be given to these terms, t 
statute establishes the doctrine that an embezzlement is equivalent to a larceny of Uie sai 
thinff. And it does not appear what dancer, difficulty or inconvenience there is in applyii 
the loctiine to one case more than in applying it to others. It is true, that embezzlements I 
servants, clerks and agents are more frequent than by others, since their ordinary bosinc 
gives to them the cluurge of the property of others ; but this does not seem to be a reasi 
why other descriptions of persons, having the charge of the property of others, should ei 
bezzle it with impunity. It is true, they are answerable in a civil action, but so also are sc 
vants, carriers and agents. 

The definition of embezzlement provides, that, to constitute embezzlement, it is necessa 
that the party in possession or custody of the thing should not only appropriate it to his ov 
use, with intent to deprive the owner of it, but he must do it fraudulently and without ai 
intention to make, and good around of expecting to make, remuneration. If all this appeal 
it certainly does not seem to oe a case for impunity. 

By the present Revised Statutes, provision is made against embezzlement by a cashier 
other officer, agent or servant of any bank, of the property of the bank, (c. 12(), s.27 ;) 1 
any person employed in the state treasury, (Rev. Stat c. 126, s. 28 ;) by any incorporati 
company's officer, agent, clerk or servant, or any person's clerk, agent or servant, of ai 
property in his possession or under his care, by virtue of such employment, (Rev. Stat c. 12 
s. 5B ;) by any carrier, or person to whom property has been delivered to carry, (Rev. Stat 
126, B. 30 ;) or by any person entrusted with property, (Rev. Stat c. 126, s. 30.) 

These provisions seem to be substantially eouivalent to those of the present chapter, as 
the persons by whom and the trust under whicn embezzlement may be committed. 
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7. P. Whoever, not being a minor under sixteen years of age, 
is guilty of embezzlement in the first degree, shall be subject to the 
punishment for larceny in the second degree. 

2^. Whoever, not being a minor under sixteen years of age, is 
guilty of embezzlement in the second degree, shall be subject to the 
punishment for larceny in the third degree. 

9^. Any minor under the age of sixteen years, who is guilty of 
embezzlement, shall be punished by 
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K Whoever extorts from another any thing of yaloei by 
I or attempting or threatening to charge him, or any other in 
e is specially interested by reason of marriage, relationship, 
iship, friendship or otherwise, with any crime, or attempt 

or any solicitation or instigation thereto, or conspiracy 

• 
• 

se such crime be capital, or subject to the maximum im- 

ent of five years or more, is guilty of extortion in the first 

D any other case, he is guilty of extortion in the seomd de- 

D prosecutions under this section, no evidence of the guilt or 
::e of the party against whom the extortion is practised, is 
i!e. 

boever extorts from another any thing of value, by threat- 
> charge or impute any secret deformity or any disgrace, 
»r any person in whom he is specially interested, as afore- 
^ilty of extortion in the second degree. 

Cfime hat been frequently held, in Englishjuriranideoce, to be robbery ; and bv 
I Geo. 4, c. 99, a. 7, 1 Archb. PeePa Acts, 997, it m declared to be eo. But it » 
be more properly ranked ID the daai of I 
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3. Whoever extorts from another any thing of value, by tl 
ening, directly or indirectly, by words, signs or acts, to burn, dest! 
waste^ deface or injure his property, real or personal, or that of 
other in whom he is specially interested, or to do him or such ol 
any malicious injury, or maliciously to cause to him or such ot! 
as aforesaid, any loss, damage, hurt or prejudice, is guilty of ex 
tioa in the second degree. ^^ 

4. 1^. Whoever, by violence, duress, putting in fear, or by thr 
of violence or duress, or of malicious injury or damage, or of the 
putation of any crime, or of the imputatiou or of the publicatio 
any secret deformity or disgrace, compels or induces another to \ 
or execute, or to confess or acknowledge the signature or execu 
of, any deed, obligation, agreement, note, bill of exchange, rec< 
acquittencci or release or discharge ; or any writing, which, if ( 
uine, voluntarily made^ and valid, would affect the rights or intel 
of the maker or signer thereof, or the person confessing or ackn^ 
edging the signature thereof^ witU intent lo take such writing 
$v^ himself thereof^ or enable any other persoo to avail hia 
thereof, as being valid, shall be subject to the puuLshment foi* ca 
tioa ia the second dagree^ 

9^, And whoever compels or induces another to sign any \ 
writing, or confess or acknowledge the signature or execution of 
soch writing, by violenee to, duress of, putting in fear, or such tl: 
against any person in whom the party thus compelled or induce 
specially interested as aforesaid, is subject to the punishment for 
tortioii in tlie second degree. 

«- 3°. Asking or requiring any one to sign or execute a writing 
confess or acknowledge the signature or execution of any writ 
with intent to compel or induce him, as specified in the precox 
sub-sections, so to do, is an attempt of the offence of extortion sj 
fied in, said sub-sectioas. The speci£catioa of such attempt does 
exclude others. 



6. Any public officer of whatever description, civil, judicial, i 
tary or other, including officers of the State, any county, city, tc 
district or parisfa^ who, by color of Us office, wilfully and comi 
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extorts from another any thing of value, knowing that he has not 
any authority by law or any right to eicact the same, is guilty of 
extortion in the second degree.(6) 

6. Any person who wilfully and corruptly demands and receives 
from another, for performing any service or duty the fee or compen- 
sation for which is established by law, any greater fee or compensa- 
tion than is prescribed by law therefor, is guilty of extortion in the 
second degree, (c) 

7. Asking for or demanding a thing, with intent to extort the 
same, is an attempt to extort the same. The specification of such 
attempt does not exclude others. 

8. Whoever maliciously threatens to accuse any one of any crime, 
or threatens any injury to the person, property, pecuniary rights 
or interests of another, with intent to extort money or other thing of 
value, or compel another to do any act against his will, shall be sub- 
ject to the penalty of extortion in the second degree.^ 

9. 1^. Whoever is guilty of extortion in the first degree, shall be 
punished by 



SP. Whoever is guilty of extortion in the second degree, shall be 
punished by 



» Rev. Stat. c. 125, s. 17. 

(h) This is the general doctriDe of the common law on the subject of extortion, and it is 
indeed the only species of extortion treated of by Mr. Deacon under this head. 

By the Rev. Stat c. 102, s. 19, *< if any officer shall wiUblly and comiptly demand and 
receive, for any official duty or service, any greater fee than is allowed by law, he shall for- 
feit thirty dollars.'* 

(e) By the Rev. Stat c. 128, s. 23, ** if any person shall wilfully and corruptly demand and 
receive from another, for performing any service or duty, the compensation for which is es- 
tablished by law, any greater compensation than is allowed and provided for the same, he 
■hall be deemed to have committed the offence of extortion, and shall be punished by a fine 
not exceeding thirty doUirs." 
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Q. The receiving of stolen goods, within the meaning of the 
3ns of this chapter, is, on contract or otherwise, fraudulently 
, accepting of, taking charge of, keeping, storing, concealing, 
ing, depositing, or disposing of goods of another, stolen, cm- 
J, or illegally extorted by any one, or aiding therein ;^ or it is 
noval, or aiding in the removal thereof, for the purpose of 
, accepting, taking charge, keeping, storing, concealing, be- 
g, depositing or disposing thereof, knowing in either case the 

have been stolen, embezzled, or illegally extorted, whether 
ne were stolen, embezzled, or so extorted within or without 
ate. 

The person so receiving such goods, is, within the meaning 

provisions of this chapter, a receiver of stolen goods.* 

Any one convicted of receiving stolen goods, after having been 

>r more previously convicted of the such offence, b a common 

r of stolen goods. 

Ks receiving stolen goods from a former receiver thereof.*(a) 

C. 6 C. & P 177. |> Mesfingham't a Moody, 2S7 ; 2 DMe. 1092. 

1 C. 3 Rep. Const. Coart, S. C. 274. I 

e word ** rrmoraJ" m firrt ommI in Uia R«viMd StatutM in the dap cr i ptM Mi of fhm 
Ad ii Uiere not liimtcd aa above to romofm] for ptrticukr pu potte, hiA m wod §mh 



RECEIVING STOLEN GOODS. 



2. Receiving any specific part of the same thing that is stolen, is 

receiviDg stolen goods. 

As a part of the carcass of an animal stolea aliTB.' 
K Or a piece of an apparatus broken in pieces after being stolen.^ 

3. The receiving of a thing for wlucfa the thing stolen was ex- 
changed, is not a receiving of stolen goods*^ 

4* It is not requisite, in order to constitute the offence of recei>iiig 
stolen goods, that the receiver should intend any profit or benefit lo 
himself.* 

6, One who is present and aids in stealing goods and then takes 
charge of the same, is guilty of larceny, and not of receiving stolen 
goods/ 

6. Receiving goods taken in another state, in a way not there 
amouDtiDg to larceny, is not the receiving of stolen goods, although 
a similar taking in this Slate be larceny*^ 

7. So receiving of goods taken in another state, in a way there 
amounting to larceny and not being such in this State, is not receiv- 
ing of stolen goods. 

8. Where one, without any fraud, obtains possession or control of 
goods, knowing them to be stolen, and afterwards, being in posses- 
sion or having control thereof, fraudulently detains, keeps, conceals 



> Gowell's & Green's C. 2 East, 617 j Wheeler's 
C. 7 C. & P. 170. 

« Holloway's C. 1 C. & P. 127. 

3 Walkley's C. 4 C. & P. 132 ; Rose. Ev. 718. 

♦ Richardson's C. 6 C. & P. 355 ; S. C. 2 Deac. 
1717 J Vid. Alison, Or. L. Scotl. 329 ; Hume, 
113 J Dyer's C. 2 East, 767 j AtweUfc O'Don- 



nel's 0. 2 East, 768, 557 ; Owen's C. Moody, 

96; S. C. 2 Russ. 257; King's 0. R. & B. 

332 ; 2 Russ. 256 ; M'Makin & Smith's C. 

R. ic R. 333, n. ; KeUy's C. R. & R. 421 ; 2 

Russ. 257. 
* Jarvis's C. 6 C. & P. 156. 
« Contra, Andrews's C. 2 Mass. R. 14. 



erally. B^ the statute of 1804, c. 143, 8. 10, 11, one who conceals goods is a receiver, but 
one who aids in concealing them is an accessary afler the fact to the larceny. By the Re- 
vised Statutes, " aiding^ in the concealing is made a distinct substantive offence. The aid- 
ing in this " removal'^ is above put upon the same footing with the aiding in the concealing, 
both being the same in character. 

The mere receiver of stolen ffoods is not, at the common law, an accessary after the fact 
to the stealing. (1 Hale, 619 ; 2 East, 743 ; 1 Hawk. 216, 8th Ed. ; 4 Bl. Com. 35, 132, 133; 
State r. Wright, 4 M'Cord, R. 358.) 

The receiving of stolen goods is a misdemeanor at common law, not a felony. (1 Hale, 
619; 2 East, 744; 4 BL Com. 38, 132, 133.) 
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IT disposes of the same, or aids therein, with the intent that the 
ame shall not be restored to the owner, but that the owner shall be 
leprived and despoiled thereof, or of the benefit thereof, he is guilty 
>f the ofience of receiving stolen goods.' 

9. Where one, requested or authorized by the owner of goods 
itdeo, embezzled or extorted, to get possession of the same, there- 
ipon obtains possession of the same, or, after obtaining, detains, 
keeps, conceals or disposes of the same, or aids therein, in collusion 
prith the thief or otherwise, with the intent of defrauding the owner 
thereof of the same, this is a receiving of stolen goods, notwithstand- 
ing such request or authority.^ 

10. The receiving of goods at one time belonging to the same 
liTers joint or common owners, constitutes but one oflence.^ 

11. Receiving different goods at distinct times will constitute dis- 
tinct oflences, although the goods may belong to the same owner. 

12. Whoever is guilty of receiving stolen goods shall be punished 



IS. Whoever is guilty of being a common receiver of stolen goods 
Uiall lie punished by 



OuKl't C. 4 Yerg. R. 149 ; Wright's C. 5 R. 154 



Vcrg. R. 154. 

1 C. Yerg.R. 149 ; Wnghfs C. 5 Yen. 



> See Andrews's C. 2 Mass. 409. 
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Gross cheats, besides those expressly declared by law to be 
, include cheats of descriptions that directly tend to injure the 
ic or numbers of {x^rsons indiscriminately, as distinguished from 
I aflfecting [Kirticular sjx^cific individuals only. 

As cheats injuring or directly tending to injure the United States, 
the State, a county, city, town, or district, or the iiihabilants 
thereof generally or indiscriminately ; or the persons in general 
who may hnp{>cn to pass along any highway, or fretjuent any 
place of public resort ; or any assembly or multitude; or persons 
1 
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in general, known or unknown, who can be enticed or may be 
liable to be cheated, where there might be persons so liable. (a) 

(a) Lord EUenborou^h puts the case of a miller of a soke-mill, to which the neighboriM 
inhabitants are obliged to resort, substituting oat-meal for flour, as being analogous and 
equivalent to a cheat by a public officer. fHaynes's C. 4 M. & S. 214, cited and quoted, 1 
Russ. on Cr. G8, n. Am. £d. 1824.) That is, in effect, to say, that a neighborhood or district 
is the publicf in respect to an indictable cheat 

A conspiracy to cheat such as might purchase public stocks on a certain d^, is indictable, 
though it could not be known who would so purcnase. (De Berenger's C. 3 M. & S. 67. 

It is quite clear that a cheat, levelled at the public, is not limited to a cheat of the body 
politic in mass, or every member of it. Cheating in this respect seems to stand on the same 
footing as conspiracy ; which is a combination to commit a crime or to do an injury to some 
one. A conspiracy to cheat or injure the next person the conspirators may meet, known or 
unknown, is no doubt indictable. Here the offTence is committed by making the combination. 
The combination is the ad, and it is not requisite that any one should be in fact injured. 
But in cheating, it is requisite, in order to consummate the misdemeanor, that somebody 
should be cheated. If the design be to cheat specific particular persons, it is not a cheat (» 
a public character ; but if the object be to cheat " numbers,'' as Lord Mansfield expresses it, 
(Wheatley's C. 2 Burr, 1128,) that is, as many indiscriminately as the party can cheat, then 
the crime is levelled a^inst the public, and when one person is actually cheated in pursu- 
ance of such intent, it is, so far, an execution of the design against people generally, and the 
misdemeanor is consummated. Thus, if one cheats by a false known mark, or by a false 
weight, though he so sells to one person only, it is deemed a cheat of a public character, at 
the common law, and is indictable as such. The two above sections are accordingly in- 
tended to express, what is the existing common law on the subject of indictable cheats, inde- 
pendently of all statutory provisions. 

The distinction laid down in the books between larceny and obtaining money or goods by 
false pretence, which constitutes the largest class of gross cheats, is, that, in the former, the 
thing is obtained against the will and without the consent of the owner ; whereas in the lat- 
ter, the owner voluntarily parts with the property, though tiis consent to do so is obtained by 
deception ; in other words, in the former the takine is wrongful, and in the nature of a tres- 
pass ; in the latter, it is not so, though it is effected by deception. The intent of the offender 
iiuiy 1)0 precisely ihe s.inie in both ciises, viz., to appropriate tlio tliiiiLf to lii.s own use and 
benefit, and (lei)rivo and despoil the owner of it, or of its value. See Macdaniel's C. 1 East, 
P. C. ()()5, wjiero a partv contrived to l)e ro1)bed in order to obtain the reward for detectini^ 
the robber — held not to be robbery. Norden's C. 1 Knst, P. C ii«!(I, where a ])orson went 
out to be rol)i)ed, intendinix to arrest the robber — held to be robbery. K<rjjin<rton\s C. 1 East, 
P. C. ()()<>, wJKM-e ]L instructed his servant to let some tliieves into liis numufactory, and he 
lay in wait tor them to arri'st them Avlien ihoy came out — h(dd to be larceny ; the ijrround of 
the distinction bciuir, that, in tlie tirst case, the party inteniled to part with his property; in 
tlie two latter, not so. ILirvey's C 1 East, P. C. (!()!<, who bar^aiiiod for a horse, and, witli 
the vendor's ct)nsent, rode it away, ]!romisin<x to return directly and ]iay the price, inti'ndinjj 
not to do so — licld not larceny. Nicholson, .lones viv:. Chaijpel's C 1 East, P. C «)<I'J, A\ho jjot 
«ome bank-notes and uuineas from Carturi<iht, under pretence of winninir theuj in bettiuLT — 
held not larceny. Parks's C. 1 East, P. (\ (171, who t)rdered iroods at a sho{>. and, on tluMr 
beintif sent to iiim, '^iwi' a false bill of exchange to tlie servant in payment, intendinir to cheat 
the owner out of tiie j^dods — Jield not larcenv. Colomnn's (.'. 1 E;isr, P. (/. <)7'i, who pretended 
to be sent by a neiLrid)or for chanixe for a lialf-i,niinea, whiidi she would immediately brini^ 
back — hold to be false pretenc(% but not larceny. Atkinson's C. 1 East, (»7In w ho sent a 
fory:ed letter requesting- a loan ol' three pounds — held to b(^ false i)roteiice, but not larceny. 
AVilkins's C 1 East, <I7.'J, who, protendinii to be Heath, took L'"<'ods frojii a porter sent with 
tlieni to Heath — iield larceny, because the ]X)rtor had no authority to ilhjjost of tfu proptrlif. 
Aickles's C. I lieach, 1?J1 ; 'J East, P. C. 07'}, who took a bill of o.\ch:inLre under an airree- 
inent to discount it, pretendinir tirst to oo with it to a person to intpiire if it was orood, but he 
wont oir with it as he had intended to do from th(^ lir>t : tlie ov. ner of llu^ bill st-nt a servant 
with him to brinir the money for the bill, and ordered him not to los(^ siL'lit of Aickles — lirld 
larceny, because the owner did not intend io transfer the ])roperty in the bill until he liad 
received the money for it, and the delivery of it to Alekles, '"or the pin-pose ot'inakiuL^ the in- 
quiry, was not a ])artinLr with the ))roperty, or uivin2f him credit lor the value : and !Mr. East 
recites with approbation the remark v\' HaA\kins, tiiat •• it Avould be a (jreat contempt on the 
justice c)f the nation if its laws could be evaded by such tricks and contrivances as these." 
Patch's C. '2 East, (j7f* ; 1 Leach, 238, who, in concert witli t>\o others, pretended, in tiio 
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2. Whoever, having a public office, employment, commission or 
trust, under or by authority of the State, or any branch or depart- 

compuiy of the {inisccutor, Biimstoad, to find a puree, n iiicli Uioy picked up in Uie street, 
containing a rinfr, alM> a fabricated jewellcrV nH*eipt for a diniiiond riiic;. Patch and his ac- 
complices, pretondinfT that BunMtt'ad and they hnd a rif^ht Ut ahnn' the prize, \v\\ it witli him, 
on ius givinj; his watch and £70 in money to tliem an a pledpt* to nvdelivfr tiie prijcn on his 
wmtch and money beinj; returned to iiim; and tliey went olV with tiie money and watrh, liav- 
mg intended from tlie tirHt tx) embezzle or nU.'al them — hchl lan*eny, beeauKe Humfltead^s con- 
sent to dehvvr his wateli and money wrh obtained by fraud, and because Jic did not intend to 
Kwtth tJic property in them, but m(>n>ly to part witli tlie (>a*!S(>ssifiii by way of pled^rc: 
>re*s C. 2 tUst, ti7!\ 1784, who, in concert with otlicrs, obtuim-d £'^ and fi»ur doubloons 
from Field, by a similar trick — held larceny by nine of ek-ven jud<ri^M on the same fftound 
an Patches case, as they considered tJwt the doubbKms were intt>ndcd bv Field in he nK*rcly 
^edffed, and to be returned in siK>cie; whcread two of tlie jud<res, Ixirtl Ijou);hborouph and 
Skynner, C R diflered from tlic otliers in tho matter of fact, and thouf;lit the doubloons were 
given Of Rioiiey to be repaid, and not as a plciliri> to be sfiecilically returnifd : Watnon's C. U 
Ea«t,<SO; *2 Leach, (UU, ITiM, who, in concert with otliers, obtained of Smith £1(K), by the 
aame trick of nnfc-droDjnnfC — held by all the judires to be larceny. Thi^ was accordin^rly 
an abandonment of tfie doctrine of the preceding; cases, viz., that where the {wrty iniendi to 
part with the property, it in not larceny. 

Davenpon'ri C Arclib. l*r. Quart. Scs?. l.V, who took two tsjlver crcam-ewer^ of a sih-er- 
■mith, under pretence of beini; sent with an onler for one by his miMtcr, to be charjfed to hia 
master'a account, and tiie silversmith di>livrred to liim two, that his master mi^ht cIumwc one 
and rHum the oUinr. The silversmith did not make any charge of the articles to thi* master 
— Iield by Baylev, J. to be larceny, on the ^lund. tJial thf Hilv4>rsmitli parted with die pos- 
•eMicm only, and not tli«^ property : but he said if the silvf rvmitii had sent one only, and 
char)ged tiie mastiT with it, the case would not hav«» been lan-eny. Gilbert's (.\ MoiNhr, 
18a, who barjrained f<ir soiue oxeu at a fair, with a wrvant of tiie owner, cent with tiiem lor 
nle for readv UHim'y, and snyinr; he would meet tlie si^rvant at the inn and fny him, but did 
not an meet fiim, but dnwe the oxen awny and sold some of them, intendim; from tin' first to 
obtain the oxen without inyini: f«ir them— held by all tiie jmlires to be larceny. S<»«», also, 
llan-ey's C. 1 I^-ach, 4iuf ; Campbell's C. MfM>dv, I7l»: I»rjilt's C. AfixMlv, tiW; ciieil, 1 
Arrhb. PecPs Acts, 272, TT.l In Williams's ('. li ('. A: P. :fiH) : S. (\ Anhb. Pr. Quart, Soaa. 
I,*i0. Williams went to a shop and asked for chnn«;e tor a linlf crown, which tiio siiopkeepvr 
^Te bim, Williams at the sami* time holdin<; out the lialf-cntwii piiH:e to tiie ehopki*e|M>r, 
who took iiold of the edife of it, when Williams pulled it nway from him and ran away with 
both the rlianire and half cn)wn piece— held by Park. J. to bt* lan*eny of the chancre. (This 
ia ioconsMtent with (^lleman's C. "2 VmsU V. C t^2, cited above.) Jackson*s <;. Moody, 
nil, who afrreed with a fmwn-broker to {mwn some dianiomls. which lie showed, on wiiich 
the pawn-broker airnvd to lend him ill<i(), wbieh he {;ave him, receivinir in l»led}re, as lie 
tfaouifhl. lite diaiiKmiis, sealed up in a |Nicka}re, but JacksfUi, by slciirht id' liand, liad atilntti- 
tulfnl m tiie inckaffi' some roloriMl stones, of little or lio value, instead of tilt* iliaiiHinds — held 
by tbejud^re^ ni»t to be larceny of the jCliW, brrause ihe fMEwnbrnker '*fMirted with the 
prnprrty and fiwiu*p<hi|i, ami not merely with the itoMsession.** Phiiiehas Adams's C R.d& 
Rr. ^^: S. r. Archb. Pr. Quart. S^ess. liX), who, knowing; that a |M>rson had besiMikeii a iiat 
of a lutter, went to the nliop (in*tendinir !■< be Hf'iit for it by tiie pi'rson wlio liad besfinkcn it, 
and it wiw dfliven>d to him— held liy the judiri's not to be larci>ny, but a cheat. Josiah Julin 
Ijinpitreotirs ('. M<KMly. i:<7, staled, An-hb. Pr. (|iinrt. Sih),i.' liX), who pr«*teiided some 
ch««U of teas at tin* carrier's olTice, din>cteil to miotlier, wen' intended for him, wliereiipon 
tlie rarrn'r's servniit di*liver»'i! them to him — iield by the nidjfes to be Inn'eny, bivause the 
cameras ser\ ant nas not aiithorm'd to |uirt with tiie o»iiersiii|i. 

TiHK»* of liie nhovi* cases wliirh wi*n* held iKit to be larreny, wiiubl. if held not to be siirh, 
no d<sibt bi* hi'ld ti> Ih' the nbtnimiiif of iiHiiiei'. or (.'imnU, or elfrets, nn tnlM> pnMeiH'r. Il is 
pUin th'it wIpt*' th" mli'iit nf tlie imrty n^'eivMiL' tin* hhmm-v or i»immN m to appro|inalP liip 
Mn»«' !«• hi- ••Mil ii-»* aihl ili-^fnol the owner thererf. the furpitiide of (he ofTeiider i* m» li»s«, 
wht're 111' MStiiin!* the prii|wrlv by a fnl-**' pn*ti>iiee. tlinii »li»r*' he tnkii* It rUndi'stiiM'ly Tho 
only n'.i*'>n, jf ■iny, t-T a nnli/ili'd punif>hiiii'iit, in «*:is»' nf llie I'nUi* pn-ti'in'e, M*enM to bo, 

thit li *»ii»T hL-* :iii opiMirtnnitv t-i drti-ct thi" tri^k nml n-tUM' h» ilili\ir tin- tliinj;. On tin' 

•rth' r hiinl. iTi thi> rt\-f (•f tie- fiil«*' pn-ffnce, iIm' otfiMiiifr :i<liU to flu* •■oM-ntial ifuiit of Ur- 
c»*uy tiint of a ilti*r(itii>n. ( hi this b«Minilnry ••f n t-h<*:it when> it iHinb'p* nfaiii and ns to Msnr 
riti>nt, coincident wilii lorceiiy, tiien* is no daiii;er in (Ti^iiiir siirh a defiiiilion ol' a c)M-al as 
to cfHiipreheml those H|iei-ii^ ol larceny tliat am accompanied by and ccminuited by moans of 
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ment of the govemmeiit thereof; or under or by authority or ap- 
pointment of any officer thereof; or in, or under, or by authority of 
any county, city, town, parish or district ; or having any other puWk 
office, emplojTnent, commission or trust, who, knowingly and with 

deception, provide th? pumBhm&nt of a cheat is tioiy ft£ It asually is not, greatf^r tban tliii nf 
larceny ; bo that in caae of a doubt, the indictmftrtt may bo for 8. cbeat* The dcfinitioft » 
framed with thie view, and it is Dot an uncominou cose tbr the same a«t lo come under the 
definitinn of different crimes, and the offender i^ not thereby mibj&oted to any prejudice, foi 
he dtai be but once pun ia bed for the same act, and if the indidtticnt be (br !he lesser criiw, 
he is more lightly punished for his offence, because some tkggmntitjng cLreunwtance ia oanit- 
led ; m in caee the offender is punished for einiple larceny, where h© nii^ht be so f*jf R^bbfrty,, 
which includes simple larceny ^ being onJy an aggravaJerl spcciea of larceny, h willbij 
eeen, by a reference to the jurisprudence^ that some of ilie difficulties and inconaist/eoe' 
the decifliopif have origen from considering tJie two offeaces of theft and cheating to be 
..(Wcltiiive of ench otJier, and tliet n tli<?ft, tliough cficctf*d by deception, connot belong 

of che&tjB. But the embarrassment arising from the Euppo^d necessity of « nice bouc* 

^ larceny and cheat, bo as to make each exclusive of the other absolutely i« all cssss, 

_ ^J$0 iiway with in England bv 7 & 9 Geo, 4^ c,5!9, a. 53* By this statute it i« pt(jTided,th«t 

conviction for eitlier of these orfences is a bar to prosecution lot tlie oLljer on Uic Bntnt (ketew 

Cheating, however defined, will ejitend lo »omc cases of forgery and perjiirj', wh*?rf ihate 
crimes are committed for the purpose of cheating'* and no definition of cheatincf cim bi* niade 
which will not cov^r those crimes in such instnncos, unless ft qvmlificfltjon bo addod, ex- 
pri^ely excepting; tliose cases out of cheating by false pretence ; lijat is, by Bnyitije, ibat if 
the act amount to loreony, perjury or forgery, ^it Is not Oie offence of gvom cheating' by hhe 
pretence. It is not deemed to be expedient to mitke Euch oscliision, since, ns iJie puoieh- 
ment for crimiunl cheating is tiot greater, but tisually Jess, than for theae otlier offences, ttie 
only effect of the concuTreiice of the two species of crime in these case^, is^thot a second pms- 
ecutiou for the same net, lijr reaaon that the first failed through a mistake in the descripuon 
and degree of tJie oflence, is aaved, and tlie oflender possibly may, in fsome caaes^ ^et on bf 
lighter puniehraent by reason of hia being" proseeuted under Oie milder dcBcriplJon of tlie 
crime. Tliis \mt consequence would not follow necessarily, nor would it probably follow in 
fact in one case in a hundred, for the probability is, that the ma.vjmum and mimmum of the 
two concurrent crimes will be so adjusted and fixed, that precisely the same punishment will 
be awarded, under whichever form of offence the conviction may be. 

One distinction of larceny from cheating, laid down in the books as already mentioned, is, 
that, in the former, the owner does not part with the property in the thing. But he does not 
part toith the property in case of beinff criminally cheated by false pretence. This is plainly 
laid down in the books ; (Noble v. Adams, 7 Taunt 59 ; and see De Veaux's C. 2 Leach, 585; 
Parker t?. Patrick, 5 T. R. 175;) and it follows by an ordinary rule, applied in a ^reat variety 
of cases, — viz., that an assent, fraudulently obtained by deception, is not binding, in other 
words, is no assent, — tliat an assent to transfer property so obtained is void, and the propei^ 
is not thereby transferred. It is not, then, correct to say that cheating is distinguished from 
larceny by the circumstance that, in the latter, the property in the Uiin^ peases. The dis- 
tinction intended must be, then, that where the owner, or a person authorized to transfer the 
property, assented to the delivery, being induced by a false pretence, it is cheating bat not 
larceny, though the assent was itself void. Now it is plain, that, as far as the guflt of the 
offender, and the danger to the community, is concerned, this distinction is merely formal and 
immaterial. The fact being once established that the consent was obtained by deception, 
and with a thievish, purloining intent, the mere words or form of assent become of trivial 
moment in the case, and it is certainly desirable to exclude from jurisprudence any material 
consequence of such an assent. But a distinction between larceny and cheating will stiU be 
founded on this circumstance, viz., that cheating necessarily involves an assent, or voluntary 
act on the part of the person in respect to whose property or rights the offence is committed ; 
whereas larceny does not require, at least, if it does not exclude any such assent, 

Hawkins, c. 71, s. 1, 7th Ed., describes the offence of cheating to consist in ** deceitful 
practices in defrauding or endeavoring to defraud another of his known right, by means of 
some artful device, contrary to the plain rules of common honesty." This is plainly too gen- 
eral a description. 

Mr. East says, that a criminal cheat does not include every species of fraud or dishonesty 
in transactions between individuals, but " must be such as affects the public ; such as is pub- 
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idolent intent, is guilty of a cheat therein, for his own gain or 
nniary benefit, or that of another, whereby the public might be 
sect to loss, damage, or direct pecuniary prejudice, is guilty of a 
M cheat. 

As by passing false accounts at the pay-office.' 

I Bambridge'8 C. cited 6 East, 136. 

■ iff nUnre ; calculated to defraud numbers ; to deceive the people in general.** (2 Eastf 
IH6, where are cited Wheatley*s C. 2 Durr, 1125, and Young'ii C. 3 T. R. 104 ; and al- 
I Mod. 43.) And accordiuFly he, and aRcr him Mr. Deacon, v. ], p. 225, detinca tliia 
■ee to ** cooaist in the freuanlent obtaining tlie property of anotlicr, by any deceitful and 
pi Biactice or token, (short of felony,) which aflccts or may affect tlic public.** 
Ir. Jostice BuHer says, **To mske an offence indictable at common law, it must be of a 
fie mtiire. The distinction which lias been taken in tlie case of using false weights and 
ftum, ahowa it more clearly tlian in any other. If a person si'lls by false weights, though 
r Id one person, it is an indictable offence ; but if, witlioiit false wolghUi, he sells to many 
aw a leas quantity than he pretends to do, it is not indictable.** (Young ii otliere* C. 3 
L«8,(I789.J 

ha Hatiite or 33 Hen. 8, c. 1, which is common law to us, recites, tliat " evil-dispoeed per' 
^ deriaing how they might get into tltcir possession goods, cliatt(>ls and jewels of otlier 
OBi^ have lately, to avoid the punishment of theO, falsely snd deceitfully contrived priry 
m and munUrftit UtUrt in othtr men's names ;** and tliereiijpon enacts, tiiat " if any person 
irfblly and falsely oMatn or get into his hnnds or possession any money ^ Kootis^ chattels^ 
liar aCAcT tkimfcs ofanoihtr^ by color or means of any v\\c\\ false token or counterjeii tetterj** 
hall be punished, d:c. By the statute .'10 iivo. 2, c. 24, ** all pi^rsonM who knowinglv or 
pM^dly, by false pretences, shall obtain from any ])orson money, (rotNls, wan*sor merciian- 
, vtth intent to cheat or defraud any person of the same,** shaft be punished. Sec, 
Iw sabetantial provisions of the statute of 3() (iieo. 2, wcn^ inrorp<>rate<l into our legisla- 
in 1815, c. I'Ki, s. 2, and appear in the Revised Statiitei«, c. 12ti, s. :^2, which provide, 
•• if any fiermn shall designedly, by any false pn'lenre, or by any privy or false token, 
vitii intent to defraud, obtain from any other pi^rson any money, or any goods, wares, 
ihnndixe or otiier propf'rty ; or shall tibtnin, with such intent, the siirnature of any pers(»n 
tf written instnnnent, the false makinir wlienN)f would be punislmule as forin*r}', shall 
oniahod, Ac. And by s..'Cl of tJie same chapter of tlie Kevisi^d Statutes, **anv p*rsun 
■faall be convicted of any gnMs fraud »r cheat at common /air,** shall be punished, d:c. 
be pmrisions of the statute of ]t^l5 were, that "all |N*ni<»ns who knowingly and d(*si>Tn- 
, bv false prctenre, shall obtain from any person iiMiney, goods, wares, merchandise nr 
r laines, witii intent to cheat rnr defraud any iHJnum of the same, shall be pimished,** Arc. 
be aame statute, ** gnis!* frauils or rhi>ats at common law** were made suhj<*ct to the same 
ihnirnt 

the nn'ision of this statute, as above recited, the provision as to the use of a ** privy tn. 
' ia introduccMl fnun t)i4> statute of IV\ 11. H. The n'sstm of using priry token in that stat- 
a obvious, for cheating, bv means of falH> public and wril known tokens, was imlirtablc 
mmon law : but the preamble to that Htatute nvites, that cvil-diiiiHNM'd fM>rsons had falsely 
nvr«l ^priry loki-iw and cjHUiterfi'il leiien*,** to avoid the fMMialty of tin* law fi>r larrenv, 
Ihenuiiion Vnacb*. lliat cheating, by such a token fir letter, shall 1n> criminal. .\ sliiflit 
untT M thrown over s. .'W of c I2ii, c»f the Uevisf>d StatuteH, by tlH» phnw *^ pnry ttr 
Iwk'en," theri»l»y ap|ian»ntly ciintrasting priry and /#i/sr, aiMi iiiakiiii; them siipplenHMitarr 
wh «i(her in the defimtifUi of the offenci*, uti if the um> of a pririf 1ok«*ri wert* i>«iuivalent tii 
'at one, in constitiilinjr the offrnce; wlu'n«as it n* not at all sis rtir th«» token, w||i>tJier |sib- 
r priry, iiiu«t hi- /ntsr^ thii bi-iii;: tht» •^iwiice of tin* «Time. Tin* seiw, tnkin;; the "tnt- 
»l m II. t^ and thi* roiiiiiinn law to|f«'tht'r. is that chentinir by means of a false token. 
th#'r |MihIir nr priry, i** cruiiinpil. This phniftc of* tin* Ke^iwd Statuten i-i ap|innMitly lUiil 
iirh iri»d\iTl»iici'/ AiMthiT altiTnfion of the l:i« of IHI.**. m t!n' Ki*\i«id Stit'iti*^, i« 11h» 
li*iitfiii ot'"iit!»ir prniHrty," and "tin* Hi'jii.ttMre iif any |MT»«»ri," iiMtfnd •>!*"« th»»r thiii!;." 
n-aji«in of thi«i rlianife %ias, no ilouht, that the o)ilaimii(f of muih' **fAiiur#** by t'liUr toLcii 
^i-iK«\ «urh tor inrttaiicf an ihtHte havinir no value, and such ttiat (he deprniiiK aisither 
?of would be no pecuniar}' prejudice to him, la not of the cliaractcr of a crimuial rheaL 
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The fraudulent omission, by an oretaeer of the poor, to give credit 

for money received for the town.* 
Tiie fraudulent omission, by a minister »nd churchwardens^ togm 

credit for money collected for the relief of sulferers by a fire^ and 

spending the same in tavern enlertaiuments.- 
The fraudulently procuring, by an overseer of the poor, the mat- 

riage of a pregnant pauper, for the purpose of cliarging a parishi 

iu which she had no settlement, with the support of her child.' 
A parisli officer's fraudulently causing a sick pauper to be conveyed 

into another parish, where he had no settlement, with int^t 

thereby la cause such parish to be ch<irged with the expense of 

his sickness and burial* 
Conversion, by a surveyor of highways, to his own use, of grairel 

dug aud procured at the c^jpense of the town.* 

3. A cheat directly tending to defeat^ hinder or injure atiy one '" 
the discharge of his duty in the public service in aoy of its branc hc^, 
civil, judicial or military, is a gross cheat. 

As a fraudGlenl enlistment in the arnis^ or navy by a minor, tindct 
pretence of being of age, and thereby obtaining bounty -money, 
or advance of pay>(6) 

Fraudulently procuring false accounts to be passed a I the pay* 
oflicc of the army.(c) 

Selling bread for the use of the army, by a false mark of the 
weight.* 

Obtaining money of a county treasurer by means of a falsely fab- 
ricated certificate of a magistrate/ 

4. A cheat tending to pervert or interfere with the public admin- 
istration of justice, is a gross cheat. 

As procuring the discharge of one committed for contempt, by means 
pf a counterfeited order, although a like genuine order would, on 
the face of it, be a nullity. (rf) 



» Martin's C. 2 Camp. 268 ; Townson v. Wilson, 

1 Camp. 396; 3 Chit. C. L. 701. 
« Minister of St. Botolph's C. 1 Bl. 443. 
> Tarrant's C. 4 Burr, 2106. 
* 3 Chit. C. L. 699. 



» 3 Chit. C. L. 666. 
« PoweU's C. 1 Dal. 47. 

1 Rushworth's C. 1 Chetw. Bam. 591, cited 1 
Deac. 234, s. 11. 



(h) Jones's C. 1 Leach, 174 ; 2 East, P. C. 822 ; Deac. 226, was a case of enlistment by m 
apprentice without the consent of his master. 

(c) Bembridge's C. 6 East, 136. This was a case of prejudice to the public, and of a con- 
spiracy. 

{d) Fawcett's C. 2 East, P. C. 862. This was plainly a false token, and so also it seems to 
be a letter written in the name of another person, under 33 H. 6. The question is not made 
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5. Cheating, in pursuance of a conspiracy, is a gross cheat.(e) 

6. A cheat, whereby the life, limbs, members or health of others 
bviously is or might be endangered, is a gross cheat. 

As by selling unwholesome provisions for the food of man as being 
wholesome. (/) 

7. P. Cheating by means of a false token or pretence, whereby 
person of ordinary prudence might be deceived, is a gross cheat. 
2P. So also is a cheat where the party cheated is cheated, and 

le party cheating knows or believes, or has good grounds to know 
' believe that he is cheated, by means and in direct consetiuence of 
ic deception effected by, or the credit given by him to, the false 
»ken or pretence.(^) 

the case vhetlier it was «uch an order ob would deceive a pcraun of coiiiinun caution, for 
wms a cheat directly prejudicial to the public. 

(«) Mackartny*!! C. 2 Ld. Raym. 1179, (170(1) A quoKtion hein<r made whether this case 
m hirfatly decided, beinf? a falM> n>preHentati()i) that the article sold was new lAthon^ Den- 
no pot the decision on tlic {?round of xXa hoin^ a connpinicy, nhich waH in etfoct 8ayinfri 
kt a cheat, in pursuance of a conspirncy, ifl indictahlo, which would iH)t be »o witliou't tlie 
BSpiracy. A cheat of Uiis description ii* put ufxui the same fn^mnd in the casoM Qiinerally. 
floch case iho particular nvMle and nx'aiu of effecting tlic clioat are not material ; thi* con- 
mcy is the distinffuishinfc characteristic. 

(/) 4 W. Coin. KW; Tn.»eve's C. 2 E.vt, W V. 8*22, who supplied IVnch pri.-«>nerH wiUi bad 
ead; DixuD*^ C -I Camp. 12; 3 M. &. S. 11, who sold, for the usue of a military a^iyluui, 
pad tnixeil with alum in Hurh way as to be drleteriouH, thoti^h he hnd din.*cted Iuh m^nantit 
mix it in a different manner, in which it would not have bfH^n injurious. See also 12 Chit. 
'. L. S56 ; 2 Sur. C. P. C. tiH2 ; Hay nei*'s C. I M. & S. 2H. 

Or) Chf^ts cominir under Uiis description an*, in the Stat. tC) 1 1. H, distin<n>iHhr<l fnnn tiio 
mic cheats which wen* (rnuo cheats at conunon law, as beinir cheats by /in'ry token : and 
s qoestuHi arisi-s as to tlie descriptions of the subject matter of the ch(*at, ami tJie kinds of 
Iw tokens which come within this s|}oci4*s of frruss cheat The coninvm law is confimsi to 
«aU wh(*rehy tlic public an> din*ctly affiM'ted. It includes, bfsid<i« thiisi> already men- 
NHid, thff UNO of fals<> weiifhts and mcasun's, which w also a chent by false token or prc- 
Dce, when it is a cheat at all, for the cheat coiuiiNti not men>ly in usui;; aiHither tiian tlic 
ladard weiffht or measuns but in pn*ten<lin(; expressly, cy by nufilication, Uiat it is a difler- 
t wnffht or measure from what it is in fact 
The cheatin); by fab»e tokens or pretenci*s extends, by th€» plain direct import of the tenns, 

the cheatinir of individuabi, the chi*atin(r of individuals in this way iM'tn^r considered by 
r law In be (irejudicial to the public. Hut as tn tht* d<*si*riplions of tokens or pr«lencfl*N 
cessary to constitute a irmss cheat of this description, there is simie obscurity in tlie books. 
wA K«*nyon says, in the case of VrHini; and otherv, ** When tJie statute of .'iU (ieo. 2, c. 24, 
IS naA4<<^l, It w:is considered to extend to c\i'ry case wlu'n* a pnrty obt.iiiieil money by 
Ifsely ppresentiiii; hiiiuw^lf to be in a situation in which he fia.4 intt or any occurn^nces 
liich had iH»t luip|M*m*<l, to which p«*r><oiis ttf oniinanh* caution iiii^lit ifi%r* cn>dit I admit 
at thc-re an* siriall im*;nilnnti<'N which hn* not the siihjfit of crinitii.il l.iw. Ihil when the 
nmnal law liapfw^ns to Im> auxiliary to th<> law of morality, I do not fif! any irs'lination to 
.'plain It away.** .\shhurst, J. says in the saim* cast', '*'Thr |r«ru.|nture saw that all men 
we not equally pnid«'nt, and this statiiti* was pass<«d to pnitect the m-akiT fiart of nuinkind. 
he wiirtis are Very ffciM'ral, and we have no power to n^tniiii their iii'^Tsiion." 

In \Vheatli*y*s (\ 2 Burr, H2i^ Mr. Justice Wilinot remarks, that, " in such ini|iosition« or 
leais, where 'a c<KiiiiH>n pnideiice may inmnl p«'rsons against their siitreriii^ Iniin them, the 
firnce is not lodicuble.** But ahcrc'falac tokens, or falsf; wcigliU and weasuri's are used. 
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As obtaining money or other thing from another under false pre- 
tence of being sent for the same by a neighbor, friend or ac- 
quaintance of his.' 

' Coleman's C. 2 East, P. C. 672 ; Johnson's C. 12 Johns. R. 292. 

" or such methods taken to cheat and deceive, as people cannot, by any ordinary care aD 
prudence, be guarded against, then it is an offence indictable." And see the opinion < 
Spencer, Senator, in Lambert's C. 9 Cowen, 588 ; and see Babcock's C. 7 Johns. R. 202. 

The whole course of jurispudence lays down distinctly the doctrine of the first of tl 
above sub-sections, as to cheating by a false token or pretence, whereby persons of ordina 
prudence might be deceived. The doctrine of the second sub-section is not distinctly la 
down in the books. Mr. Justice Ashhurst, in his opinion in Young's C. above cited, saj 
that the statute was intended to " protect the weaker part of mankind." But it does not a 
pear how it can be made to yield such protection, without such a construction as is expressi 
in the above second sub-section ; for if the weaker part of mankind may be cheated with u 
punity by false tokens and pretences, whereby persons of ordinary prudence would not 
imposed upon, they are left a prey to rogues. Though the doctrine of the second sub-8ecti( 
is not definitely laid down, it seems to be implied and involved in some of the cases whi< 
will be cited under this section. But it is on the other hand directly negatived by many d 
cisions ; as where one obtains a thing from another in pretended behalf of, or under pretend 
authori^ from a third. Jones's C. 1 Salk. 379; 2 Ld. Kaym. 1013, where Holt, C. J. asl 
" Shall we indict one man for making a fool of another ? Let him bring his action." Th 
is, if there is no corroborating, collateral, credible circumstance or token, the person parti] 
with his money does so under a mere mistake as to the credit due to the other for veracil 
and so is made a fool of; but if he had done so on the credit of some falsified token or e\ 
dence, to which men of ordinary prudence give credit, though he would have been deceive 
he would not have been made a fool of. And see Bryan's C. 2 Str. 886 ; S. C. 2 East, P. i 
819 ; Deac. 228, where the deft, falsely pretended to be a servant to a person, by whom d 
was sent for some goods. Lord Mansfield, (2 Burr, 1128,) says, many instances of onfi 
dealing and imposition on an individual are not indictable. This doctrine is distincUy la 
down in many of the cases, both Enfrlish and American, and mny be regfarded as the preva 
mir and established construction of tlie provisions of tJic statutes of 3^3 II. 8, c. 1 ; 30 Geo. 
c. 2i ; 7 &. 8 Geo. 4, c. i2i>, s. 53 ; our statute of 1815, and consequently of the Revised Stz 
iites, c. 1*2(;, s.3-2,33. 

TJiis construction lias been soniolimes adopted not witbout niisprivinq-, ns by Lord Mar 
field, in Wbeatley's C 2 Burr, 11*28; and some of tlie cases held to be indictable ches 
seem to be such as would not deceive persons of ordinary prudence, Still, the doctrine e 
pressly and repeatedly laid down, is, tiiat a cheat is not indictable, unless the false })reten< 
or token be such as mi«,Mit deceive a person of ordinarv prudence. (Cross r. Peters, 1 Greei 
37(); Miller's C. M Johns. R. 371 ; Jolmson's C. V2 Johns. R. ^9*2; Opinion of Spencer, Se 
ator, Lambert's C. Cowen, R. 588 ; Babcock's C. 7 Johns. R. :204 ; Simpson's C. 3 Hawkj 
Rep. ()t>0; Wilirus's C. 4 Pick. 177; 14 Wend. 549, n.; Ilavnes's C. 11 Wend. 557; Stone 
C. !)Weiid. 187. 

In some of tlie cases the old common law maxim is re])roduced, that a mere lie is not 
false pretence within the statute; but this is directly contradicted by numerous decisior 
and by the letter of the statute itself — for what is a false pretence but a lie ? The only que 
turns that can bo raisod, are, as to the description of lie that comes within tJie statute ; th 
is, how introniously contrived it must be, and in wliat det^ree plausible and credible. 

In larceny and embezzlement the law does not iuipiire whether the owner took all tlie pr 
cautions arrainst the crime wliich a pt^rson of ordinary prudence would have taken. In t 
case of trauds there must, liowever, be some criterion of one that is indictable from one tJi 
is not so. Rut certainly a criterion, which confines the ])rotection to the prudent and ca 
lious, is trencliinir def^ply upon the plain provision of the staiut»N and dej)artin(T tar from tl 
above rule, laid down by Mr. .Justice Ashhurst, for it is lendin<»' the protection of tiiis law 
those who least need it, and taking it from those whose weakness of mind or unsuspectin»'-fac; 
ity, and contidence in others, expose them as much to cheats, as weakness of bod v does otlic 
to personal assaults. The construction of the statute?, expressed in the above second sub-se 
tion, is, therofore, j)roposed, as beinjr what the h^iri^lature ap|)arent]y intended, and wlial 
Hoeins expedient they should have intended, by tiie law airainst cheatinjr by false tokens oi 
pretences ; and a.s a construction supported by some of tlie cases. If the more limited co 
struction, in conformity to the prevailing jurisprudence, is j)referred, such a construction w 
be !;iven by merely striking out the above second sub-section. 
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Or obtaining money of a person by falsely pretending to be on some 
service or trust of his friend or acquaintance, and, owing to an 
unexpected exigency, to be in want of money or other thing in 
such service or trust, (/i) 

Obtaining money by a superintendent in a manufacturing establish- 
ment, by means of a false account rendered by him of the 
amounts he had paid to workmen.' 

Obtaining money by a carrier for the carriage of goods, which he 
falsely pretended to have carried and delivered to the consignee." 

Obtaining money by a porter, by means of a false ticket, stating the 
amount due for the carriage of a package to be greater than it 
was in fact.* 

Selling spurious quarter lottery tickets under false pretence of hav- 
ing the whole tickets. (/) 

Obtaining money of a soldier under false pretence of having power 
to discharge him.^ 

Obtaining charity under the falsely assumed appearance of being 
maimed, disabled, or disfigured.(y') 

Obtaining money by means of a letter fabricated in the name of 
another.* 

8. A false pretence, in order to constitute a gross cheat, must be 
^f some specific fact.(&) 



Wiicbell^s C. 2 East. P. C. 
Ainy'i C. 2 Ea.st, R. 30. 
Ikiiiglu*s C. 1 Camp. 212. 



S30. 



< Scrlcsicail's C. Latch. 202. 
> AtkiDson\s C. 2 East, P. C. 673 ; 33 Henry 8, 
c. 1. 



{k\ lo Vnianouvc*i C. cited by Riillcr, J. (H T. R. 104.) the accuiied applied tn B. myinff ho 
fatti been entniitted by Ij. to take tuune Imivoii fnun Ireland to London, and havinj; b4*i>n d«»- 
tuiietl by rontrary wmdi* wim out ot'ninnoy. on which B. advanced nionry to hini. Tliw wu 
beU by Mr. Juntirc Rullcr and tin* tJien (*'hier Jutttioe of Chi^Htrr, wluwe opinion Mr. Jimtico 
Boiler coniiidi*n*<l to be of much weij^ht, to be an indictable chi'at h wan. however, ntrrely 
ta ingmitMuly contrivoil lie, n*Htin)7 wholly on tiie cn>dit of tho |M>nu>n ti'tlini; it, witlkiut any 
token or otlirr collateral curroboration to i»ive it cn»<!ibility tiian thi» plaunible story invented 
by the chf*atjn|; P^rty* 1*^>*' ^^** ap|Mirently Hup|)ortji tlie cuiiHtnicUon of tlie atatuto ci- 
pnHwed in the above wvond ffub-K4*ction. 

In Millfr'ff C. 14 Johnii K. '{71, the obtnininff a note under pn*tence of wiahinff to look «t 
it, and rcHftniy to n>turn il. and mrryinf; it away, in held not to bf rditAinintf it ^v falfM* pre- 
tfiire; but why it ix not ho dof*N not ap|>car. Thi* court Miy it wan a niero falsehood. It 
•petn* tn hv n plain rlicat fiiouph if tlio intiMit wnit fmuduli'nt, and ni»t willi any nuUon of 
lejfftl iir oquitablr riffbt on ih*' |Ntrt of tlie p(>nMin obtainiiu; tlie iM>le. 

[i) \ValjniH*a C. 4 Pick. 177. Thi!< ia aIm) an offt-iice undor the utatute afrainut lotterioa. 

( f) I Hawk. c. 55. a. 4 : I Male, 4Vi; ('«•. Lit VZ7, a. : \h-tw. Wil An imunce jprrn abo, 
M the piirfKM>ly maiiiiiiiir f>ri«'*g iM*lf in onli>r to procure a dincharin* ^rtun the anny, or to avmd 
beinff inipreMHtl into the navy, (»r c(>tn|N>|]t>d to arrvc in tUv aniiy. It m>pin« to Im? ibiubtfal 
whetJinr th*Ti»' would hi* roiiNidi>n*d imtictable fraudM by our cfHiiimm law. T1m» caae » ae- 
cofdinifiy leH tur con)«truL'tioii by tJur courtjt. 

(I) 3 T. R. !»H, whi»n» it i-» snid tliat a fuNe pn^teiice w '* the falaely n*prraenbn;r ooc'a m\f 
to be in a aituntion in which he in not, or faUely repmK?ntin(r any occurrence which hnd not 
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9. The false pretence, in order to constitute a gross cheat, must 
be made with the intent and as the means of fraudulently obiaimog 
the subject or thing to which the cheat relates. 

Where a pauper falsely excuses himself from working for want of 
H an article of apparel, which is thereupon supplied to him, ihistf 

H not an obtaiiiitig the article on a false pretence, within ihe pro- 

H visions of this chapter, the intent being in such case to avoid 

H work.' 

10. It is a gross cheat where the deception is of a descriptioa 
requisite to such cheat, and the thing obtained would not have been 
so, without the deception effected by the false token or pretencct 
though the party cheated may have been partially induced by other 
considerations or circumstances to deliver it. 

11. A mere false promise, which tlie party making it does not 
intend to keep, is not of itself an indictable false pretence^ within 
the provisions of this chapter,* 

As inducing another to deliver goods by a false promise 
them on delivery,^ 

12. The pretence may be by implication, and not by words. 

As the sale of a thing by a vendor, who thereby impliedly, but 

falsely and fraudulently, pretends to have a title thereto, or to be 

owner thereof 
Knowingly passing a falsely fabricated instrument as being genuine, 

without any express representation, and though a like genuine 

instrument is invalid by law.* 
Knowingly and fraudulently passing a paper as being a genuine 

bank-note of a certain bank or company, there being no such 

bank or company. (/) 
Presenting an order payable to one of a different name, and receiv- 




» Wakeling's C. R. & Ry. 504. 
« Clifford's C. 1 Car. & P. 521. 
> Codrington's C. 1 Car. & P. 661 j Goodhall's C. 



R. & Ry. 461. 
* Freeth's C. R. & Ry. 127. 



happened.** And this description is adopted by Thompson, C. J. giving the opinion of the 
court (Johnson's C. 12 John's R. 292.) But all the cases limit the false pretences to apectfic 
facts, as distinguished from indefinite generalities, so that the description in the cases just 
cited is broader than is borne out by the jurisprudence. 

(I) Morse's C. 2 Mass. R. 138, where the having notes of such description is said to be only 
an intention to cheat, and so not indictable. And see Speer's C. 2 Virg. Cas. 65 ; Patillo'sU. 
4Hawk8'8R.348. 
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ing payment, and acknowledging the same by writing one's own 
name on the order, as being that of the payee, and with intent 
that it shall be taken for that of the payee, but without any ex- 
press representation to that effect, (m) 

13. P. Fraudulently giving or passing a check or order, at sight 
or OQ demand, on a bank, banker, cashier, or paying depositary, 
agent or treasurer, where the order ])ur})orts, and such order is ordi- 
narily passed and received as purporting, and where, in the particu- 
lar case, it is passed and received as purporting, that the drawer has 
the amount therein specified, in the hands or possession of the 
drawee, subject and payable to his order directly on presentment ; 
and where checks or orders of like description are in the course of 
business at the time and place ordinarily passed and received as or 
instead of cash, and paid directly, on presentment, to the drawee ; 
and where the drawee has not the s[)ecified amount subject to the 
drawer's order; and where the party passing the same has no ground 
to believe, and does not believe, that the same will knowingly, or 
otherwise than by mistake, inadvertency or deception, be duly hon* 
orcd and paid ; is a gross cheat. 

2^. The presumption is, that any such check or order is drawn 
or passed through mistake, oversight or inadvertency, and, in order 
to iu being a gross cheat, the fraudulent intent must positively and 
substantively appear from the circumstances or other evidence.(n) 

(m) Story's C. R. dt Ry. H|. Knowinffly parainff a note of a bankinff copartncrahip which 
hftd atoppod paymcnU but one of the partnen of which was solvent, was nilod by Gaxcloe, J. 
not lo be an implied false pretoncr. (Spt>ncer's C. 3 Car. Si P. 4*<I0.) What was implied by 
pasmoff the orivr or note, wuiild, of course, dojyoriil on the particular circumstances. Here 
tbe DoCe apncan to have been valid, and it miplit be ovontunlly |Niid. Hut it niiffht, under 
the puticiilar circumstances, and anpanmtly, fnHii \}u* statement of tlie above case, was, as 
distinctly implied that tlio note was tJi<*n current, and would, as far as tlie |>artv iMsainff it 
knew, be paid on presentmrnt, as that it was {rpnuin(> ; and this impliod fact inii^m nave been 
and probaoly was material in thn transaction bi>tw<M*n tlin |iarti4>s. The cast* is apparently 



not atated with f^nmi confidence by Mr. Arrhbold, I'. Q. S. |H7, and at Inast does nut 

Id embody any distinct practical qualification of tlie d(H*trine laid down in the text from the 

other cases. 

(a) GmM cheats by means of checks are intended to be limite«l to cases which aro aiirh in 
their particular characteristics ; that is, when* the party taking thr check only girtm that 
cfvdit to tlie token or pretence, (fi»r it in both,) which is (inlinnrily (fivi n to it — not invanably 
and without exception, f<ir cn'dit is nnvor s«i ifivi>n. Hy this Imiitatioii, th(> cas«> is brought 
Within the nil<* of thr nunmnii law on the subiiMTt f>f ch**atH, vis., that tliry must be such as 
ordinary pnidonce djH«s nnt fftnnl airainst. rh»» principh* diM*s irnt limit thr cheat U* bank 
checks niorely. fi>r thm* are iinny «»thpr instinccs in nhu-h urdm, in thi» nature i>f checks, 
ar»* rMn«idf*n*d to !»•» npiivnlnit to cash, and by usn:rf» an* ki> fin.4<w>il nihl nvi'iviM. Whether 
thry arc so nr iwit will ih'|M>iKl iu |art (ni tli«* laws ni forci* on tin* Hiibji*cL 

It has b«?en lield in <me cas<\ tliat, at tlie ciniimon law, chi*atinf; by means uf a check on a 
banker, in whose hands the drawer has no funds, and whKh h« knows wdl not be paid, is not 



12 GROSS CHEATS. ^H^^^ 

14* Cheating by selling a thing as being of a different kind, da^ 
or description from what it is, where the distinctions of the class^ 
kind or description are well known and ordinarily recognized, and 
where, in the ordinary course of dealing, credit is given to the repre- 
sentatiowj brand, stamp, mark or designation which is made or used, 
denoting the kind, class or description of the thing, is a gros* 
eheat*(o) 

15. Cheating by fraudulent delivery of a less, or obtaining a 
greater, quantity of a thing, in a sale, than is pretended to be ascer- 
tained by weighing or measuring in presence of the other party or 
some one representing him, or than is denoted by a mark, stamp, 
brand, seal or other definite token or indication of quantity, where 
credit is ordinarily or customarily given to such mode of weighing or 
measuring, or such mark or other indication of quantity, is a gross 
cheat. 

As by using a false weight or measure different from tliat under- 
^^ stood and known by the party cheating to be understood by the 

H party cheated, or his represent ative.(/i) 

^k Delivering a less quantity of an article than is sold, by means of 

^ putting some other tiling into the measure partly to fill tlie same^ 

where the vendee, or some one representing him, is present.' 

Cheating in the qnantily sold by means of sleight of hand, trick or 

deceit, where the party cheated or his representative is present (y) 

» Pinkney's C. 2 East, P. C. 820 ; 1 Deac. 227. 

an indictable cheat. (Lara's C, 6 T. R. 565 ; 2 East, P. C. 819 ; Deac. 228 ; 2 Leach, 652.) 
But it has been ruled, that, where the party passing the check had no account with the bank- 
er, the putting it off was indictable under 30 Geo. 5, c. 24, against cheating by falsepretence, 
which statute is, as above stated, engrailed into our law. (Jackson's C. 3 Camp. 370, cited 
1 Deac. 231.) 

A check or order, in which day of payment is given, is not included in the rule above 
laid down, and the operation of that rule, in connection with the definition of a cheat in the 
begimiing of the chapter, and the provision as to a false promise not being a false pretence, 
will be, to exclude such a check or order from the list of gross cheats, unless it is accompa- 
nied by some indictable false token or pretence. 

(o) Mackartney's C. 2 Ld. Raym. 1179, (1706,) was selling an inferior wine as being new 
Lisbon. A question has been made, whether the way in which the false pretence was nuule 
was indictable, but not wheUier the subject matter of the pretence, or thing pretended, was 
sufficient 

(/>) 2 East, P. C. 820. This was considered to be a cheat independently of the statute of 
33 H. 8, against false tokens. 

{q) TMs illustration is given as being equivalent to tlie preceding, though no such case 
occurs in the books ; as where one maSes short measure by dextrous sliding a yardstick, in 
measuring, in presence of the vendee; this seems to be precisely equivdent to putting 
something into a bushel or other like measure. 
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1 6. Cheating by selliDg or buying any article of a kind of which 
Msre are difierent qualities, of various grades and degrees of value, 
f a false, known mark, stamp, brand or other definite, well known 
»ken, denoting the rate or degree of quality, where credit is ordi- 
irily given to such like mark, stamp, seal, brand or other token, 
t the time and place, is a gross cheat. 

As selling wrought gold or silver by a false mark of its degree of 

fineness.* 
Or selling cloth by the fabricated or false mark, stamp, or seal of 

the alnagcr or manufacturer.'(r) 

17. The three preceding sections apply to mortgages, hy|X)theca- 
tions, pawns and pledges, as well as to absolute sales. (5) 

• Bover's C. Cowp. 323. « Edwards's C. Trem. P. C. 103 ; Worrell's C. Trcm. P. C. \\M\. 

Wlwre a miller mibstituted ont-mcal in part for flour of wheot or barley, fK?nt to him to ho 
fiDUDd, it WM held not to be nn indictable cheat at common law. ((^hannel's C. "i Str. 7U3; 
Oajdm^ C. 4 M. «t a 214 ; and see Wood'n C. 1 Sen. Cbj. 217.) But if the mixture had 
i p pea r ed to be for the food of man, and unwholesome for that purpose, it wa» said tliat it 
vould have been indictable. (Haynes*8 C. ut supr.) But the former ot tJiesc cases seems to 
w so questionable, considered in reference to the statutes on the subjects of tokens and pre- 
cacea* as well as the common law, tliat it is not stated in tliis cliaptcr as part of tlie law. It 
ffcma at least to be a case of emhexzlemcnt 

The doctrine is laid down by I^rd Man.iiield, tliat where one clieatx by usinff false weights 
V meaiurrs, in the funeral course of his dealiiif?, he is subject to indictiiK?nt (Wheatley sC 
\ Burr, 1127.) The same docUine is intimated in Gabbett's Cr. L. 204-5. 

(r) So cheating by the use of false dice, where the ^me is lefrsl* comes under the namo 
vie. (limar's C. Cro. Jac. 41(7; Maddock's C. 2 Roll. R. 107; 2 Roll. Abr. 7t<; 2 East, 
P.CttlO; Detc.227.) 

{jt) The part of the criminal law rrlatinf? to cheats in sales has caused (rreat embarriM- 
Be«l in constniinij^ and administenn;; the statutes, since tr>o broad a coiuHructicm would, as 
t bu hcevk apprehended, swet^p the whole mass of constructive and actual frauds in baqrains 
alo the criminal law ; whereas, liniitini; it within too namiw btiunds, U^avex the unwary, im- 
Mcilr and confldinir, too much at tlie mercy of cunninj;, uns<*ni|»ul(>us cheats. AccttnUniflr, 
Uinl Mansfield says, Uiat selling; an unsound horse ah heint; ^ sound one, is not an indictable 
rhaat; and sellinfr a blind borne as one having si|;ht. is said nut to be so. (l)elyon*sC 1 
Bay. 35^) This is a sufficiently ^Inrinj; cheat, and in a [uirticulnr cose of this diitcripCion, 
Jm coamion sense of mankind would n'adily acquiesce in tlie iuMtice of n punishuM^nt under 
he criminal law. lint tlie difficulty is to frame a nile which will reach cam's of tliis de- 
icriptJon, and not take in many otliem which ouf^ht ti> be excluded. The courts have, in 
iftvt, arknowli><l^r(*d the difficulty of framiiijr such a nile, fur tlie statutes (»n tlie subji«ct an? 
mad enoiijfh in expretwion ti> compn^hend such cheatj<, and they d«), in fart, litenilfy cover 
koB, and yet the courts have n'strained the statutes by constnictitm. so as to exclnde tlif*m ; 
far the rmson, no doubt, tliat no way was seen of inchidinjr i*tich frauds, witlitHit ini*liidini; 
mny otlK»ni tliat the Htiitut<*ii were Niippotied ne\'<>r to have b«H*n intenih^d t<f einlirnce. 

Acronltttirly, tlie pr<>redin{; section** are intended to sp«'cify the raxi*s of cht*ats, in the 
^■antity. quality, rhnrncirr or value <if ihingit tulft, which ar»» indictable umler the c»inntnic- 
Uon piv«Mi to ihf statiit<' in tlir jnriHpnidenre upon this subject. It in possible, at the same 
time, that experience may Kn^'irest other sfwrific rub's, like lhoe*i' of the alH»\e four m*c- 
tMMs, for extenduiff the criniinnl law iipim the subject of cheats in sal« to <itlicr ii«'scri|Hioiis 
bC fake pretence tlian those enumerated in those sections, or to uIIky particular modes and 
cimiBsuncar of making the pretence. 
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18* Cheating merely in the quantity, or value of a thing bougbl ■ 
or soldj otherwise than is provided in tlie four preceding sections, isfl 
not an indictable gross cheat ; bat this provision does not prevenm 
its being the subject of remedy or redress by civil suit*(i) H 

As the saying, on delivery of a sack of corn, that ii contains t^ 
bushel, when it in fact contains less, is not an indictable chcat*(u) J 
I Or sending vessels marked as containing a certain quautityj anIS 

^H saying, in an acconnpanying letter, that they contain such quan^ 

^V tity; where it does not appear that credit is ordinarily given to J 

r such-like marks* (v) fl 

Of merely selling gold or silver as and for that of a finer qimlit™ 
f than it is, without any collateral stamp, mark, or other token oij 

fraudulent false pretence^ by means of the credit given to whictfl 
I the purchaser is cheated.* ^ 

^^ Or, on sale of an nnsonnd horse, merely recommeodidg it as beit tgj 
^M sound.' fl 

19. The selling of a thing by one having and knowing he has ofl 
title thereto, or power or authority to sell the same, and having ollH 
vious^ palpable and sufficient ground to believe that the purehas«B 
will not in fact, by the sale, obtain and have the thing sold, or aojfl 
compensation or indemnity instead thereof, is a gross cheat («?) ^ 

• Bower's C. Cowp. 323. « Pywell's C. 1 Stark. Rep. 402. 

{t) See note to the preceding section. See Combrun's C. (1751,) cited 2 Burr, 1126; Dris- 
field's C. (1754,) cited 2 Burr, 1126 ; Pinkney's C. (1733,) cited 2 Burr, 1130 ; Nicholsotfs C 
(1731,) cited 2 Burr, 1130; Bower's C. Cowp. 323; Lewis's C. Cowp. 324; Dunnage's C. 2 
Burr, 1131 ; Osborne's C. 3 Burr, 1697 ; Wheatley's C. 2 Burr, 1125 ; 1 Hawk. c. 71, s. 1, 7th 
Ed. ; 2 East, P. C. 817, (1823 ;) Makarty's C. 2 Ld. Raym. 1184 ; 3 Ld. Rayni. 325 ; Govens's 
C. 2Say, 206; Hales's C. 9 St Tr. 75; 1 Deac. 227 ; Lewis's C. 2 East, 819; Deac. 228; 
which last was a sale of ^m, an article falsely asserted to be gum Seneca, which was worth 
£7 per cwt, but was an inferior article, worth only £3 per cwt 

(u) Pinkney's C. 2 Burr, 1129 ; S. C. 2 East, P. C. 818. This is said to be merely the tell- 
ing of a lie. That is, in sales, every one is to judge how much credit is due to the mere 
na^cd assertion of another as to quantity ; but where a mark or stamp is affixed to a subject, 
to which credit is ^ven in the ordinary course of dealing, the falsification of such a stamp is 
in tlie naUwe of usmg false testimony. So if one measures or weighs a thing in presence of 
the purchaser, the latter, according to the ordinary course of business, gives credit to the 
weight or measure, and if the vender falsifies the weight or measure, or its results, it is in the 
nature of falsifying testimony. 

{v) Wilders's C. 2 Burr, 1128 ; S. C. 2 East, 819, and 1 Deac. 228. The marks were con- 
sidered by the judges who decided the case to be no more than the naked assertion of the 
brewer who sent the ale, which was the subject of the cheat. Mr. Justice Foster, (2 Burr, 
1 128,) doubted the correctness of the decision. He says, " Here were false tokens ; the ves- 
sels were marked." But the question seems to be one of fact, viz., whetlier the marks had, 
in the ordinary course of dealing, any particular credit attached to them ; if not, then they 
were, in effect, the naked assertion of the brewer. So the letter answered the description of 
a token, being a visible, tangible thing, and it stated a falsehood ; but still it was not a faJbe 
token, though it stated a falsehood. It was the letter of the party whose it purported to be. 

{w) The cases at the common law are contradictory on the subject of this section. Where 
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20. 1^. Knowingly selling or granting or assigning land or other 
fopertji real or personal, subject to a mortgage or lien, whereby 
be tide may or might be defeated, to one who has no notice of such 
icombrance, with intent to defraud the purchaser, grantee or as- 
ignee of the consideration for such sale, grant or assignment, is a 
ross cheat.(x) 

29. The sale, grant or assignment of a mortgage, or other lien or 
leombrance, is a sale, grant or assignment of property within the 
receding sub-section. 

2K A cheat in a purchase or sale is not the less a gross cheat by 
sason of a warranty of the truth of the falsely pretended fact, or the 
ibe token, where such warranty is part of the fraud, and the party 
beating, has no intention and good ground of expectation of making 
idemnity for the forfeiture of the warranty.(y) 

■0 sold a rerenionary intercat in personal property, with warranty of title, which he had 
revionatr sold, it waa ruled by Mr. JumUcc Liltlcdale not to bo an indie ublc cheat, wlu) 
kid, if thifl were such, ** every breach of warranty or falDc assertion at itiv time of making a 
■mill migfat be treated as such."* (Codrington^s C. 1 C. &. P. mi, cited Archb. F. Q. S. 
B7.) Skit Dy Stat 13 £liz. c. 5, s. 3, and 27 KHz. c. 4, s. 3, which are part of our common 
iw, ** all th« parties to a feigned covinous or fraudulent feoffment, ^rifl, grant, alienation, 
Bmin, conveyance, bond, suit, judgment or execution, for tiic intent and purpose to deceive 
Bdoefraod any purchaser,** arc subjects of indictment 

Where a pretended purchase is enected bv means of a forged paper, it has been heretofore 
M, in England, not to be indictable as a cheat, but to be so, as passing a forged paper. 
Bftna^ C. 5 C. dt P. 553.) For reasons already stated, there seems to be no objection to the 
ronetition of the offence under either description. By the provisions of7 6lS Gea 4, c. ifi), 
, 53, that where, in a pruaecution of any one for obtaining property under a false pretence, 
il shall be proved that he obtained tlio property in such manner as to amount to larceny, ho 
hiU not, br reason thereof, be entitled to be acquitted ;** and the principle of the rule secuia 
> be equally applicable to a case, which, on trial, apiiears to amount to forgerv. 

fleUing a free mulatto as a slave, has been held not to be indictable as a cheat, in South 
(Wibon*s C. 2 Rep. Const Court, 3d series, 135.) 



(x) Rev. Sut c. Idtl, s. 34. The statute is confined to tlic cnae of a sale of land, subject 
» attachment, but tlu* sale of land subject to any lien, of which the purchaser is known to 
t ignorant, or of any other property subject to such lien, whereby the title may be defeated, 
MBa to be a precisely similar case. 

(y) It is laid down in an instance or two in the books, (Codnngton*s C. 1 C. dt P. dtil,) that 
le aobject of a warranty cannot be so of a cheat ; but this doctrine, carried out in its broad- 
II eitpnt« would go far towanls repealing the statute against cheats, for there is not an in- 
■ace of the application of this statute in which the party committing the cheat is not liable 
» BMke indemnity, either on the contract of warranty, or on the ground of fraud. Accord- 
Ifly, if the principle be that an obligation, in tJio nature of a contract to make indemnity, 
tCMidos the cliaracter of a gross cneat then tlicrc does not seem to be any case of such a 
beat left [f the doctrine be confined strictly to cases of warranty, it amounts to tJie doc- 
lae, that, by adding a fraudulent warranty to tlio other constituent parts of the cheat, it 
lereby loses the cluuarter of a gross cheat, and tlitis the (larty cheated, by attempting to 
roCect himself by a warranty, only thereby makes hinvKOf less secure bv giving the cheating 
uty a dispensation from the entire provisions of the criminal law in nMation t» cheats. The 
Ktrine seems to t>e preposterous in principle, and of no other practical n*sult but tit screen 
ML This doctrine on tiie effect of a warranty is excluded bv th«* above sectjtm, in all 
where the warranty itself is part and parcel of the cheat ; bat where it is uiade bomm 
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22, Where goods have beea delivered on an agreemeat of sde, 
the preventing of the vender from reclaimmg them on suspicion of 
the purchaser's insolvency, by means of a false pretence, is m\, 
within the provisions of this chapter, a gross cheat, merely by reasoa 
of such subsequent false pretence. (2) 

23* The fraudulently obtaining, by false token or pretence, the 
signature of any person, whereby such person or another is or mi^ht 
be subject to loss, damage or pecuniary prejudice^ or prejudice to or 
derogation from his title or right to, or interest in, or reasonable ei- 
pectation of legally obtaining or receiving, any thing of value, is a 
gross cheat, or gross cheating. (aa) 

I As falsely* reading a promissory note with intent to procuTc tli^ 

^v same to be signed, and which is thereupon signed, by a person 

^^ not able to read. (66) 

24. A person is not exempted from criminal prosecution forgrosi 
cheating by reason of the party cheated having a remedy agaioal 
him by civil action. (cc) 

Jidct it is lell m heretofore, to opemte to take the case absolutclf out of the catftbgue of 
criDiC9, except in the cases ivhere tJie cheat is [iu.I|>ab]y a direct attack upon the public, and 
not merely a privnte cheat. It is quite possible, that, in experience, otiier cases may be pre- 
sented in wliich legialalive imerposition may be deemed expedient fco extend the exception 
tfl other casc^. 

(z) Hiiyneg*ii C. J 4 Wend. 546. It is not the oUaining of property or a aiirnature, and w 
IB not within the definilJon of a gjosa cheat already givpn. The case embotliee a pencn! 
doctrine, but it is deemed safer to expreas it in reference to a cheat in a purchase, [nei*!)* 
leaving it to be applied in case of deceptive, fmudtdent prevtintion of remedy or redresft ^ - 
case of other cheats, according to tlie circumstances, lo cases concerning the public wel- 
fare, tiie deceptive prevention of remedy or ledreaa might of itself, perhaps, under Borne cif* 
cumstances, amount to a new cheat. 

{aa) A reasonable expectation has reference more particularly to that of a devise, legac/ 
or descent, or support from the affection or kindness of another, which latter has been held t^ 
be a sufficient interest in the life of such other to support an insurance, and, by parity of 
reason, it might be the subject of a cheat 

(bb) Hill's C. 1 Yerg. 76. See Stone's C. 9 Wend. 190, where fraudulently obtaining am 
endorsement of a note is held to be obtaining effects ; and see Gates's C. 13 Wend. 311 ; and 
Genung's C. 11 Wend. 18, where it is said that the crime is complete by the obtaining oC 
a signature, whereby tlie signer might be prejudiced, without his having actually been bo. 

This section is intended to apply to the cases covered by the existing provision in the Re- 
vised Statutes against procuring the signature of another by a false pretence, which provision 
is intended to apply only to cases where the signature so obtained may be made use of to the 
prejudice of some one or of the public. The qualification in the Revised Statutes is, that the 
signature must be such that the making it falsely and fraudulently would be a forgery. 

{cc) It is sometimes apparently implied in the books Uiat a right of action excludes public 
prosecution for the same offence. (Deac. 228, s. 26.) 
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25. The conviction or acquittal of any one on a charge for a gross 
cheat, is not evidence in a civil suit against him on account of the 
cheat. 



26. The plea or answer of any one in relation to a fraud or cheat, 
in any civil suit or action, is not evidence in a criminal proceeding 
against him for such fraud or cheau(dd) 

27. One convicted of a cheat committed in pursuance of a con- 
spiracy, is not liable to be thereafter indicted or tried, on a charge of 
the same conspiracy.' 

28. The property in a thing, obtained by a gross cheat, is not 
thereby changed f but this provision does not prevent the same be- 
ing changed by a subsequent purchase, in good faith, by a third 
person without notice.(e€) 

29. On conviction of a party for obtaining a thing by a gross 
cheat, the court, in which such conviction is had, may order the 
thing to be delivered to the person entitled thereto, and, if need be, 
grant a writ of restitution thereof accordingly.(^) 

SO. The knowingly compounding, preparing or adulterating any 
iobstance, mixture or compound, intended for food, drink, medicine, 
or medicinal or remedial use for man, with any ingredient or matter, 
so as to render such substance, mixture or compound injurious to 
health or hurtful in use ; or the knowingly procuring any such sub- 
stance, mixture or compound, so compounded, prepared or adulter- 

* KioKsbury's C. A Moftx. R. I0<>. ■ Noble r. Adamii, 7 Taunt. Si*. 

{4i\ Tbe object of thif Mction it to remove the objection to amworing to t bill in dun- 
eery tor a fnud. 

J«f ) A« thr owner vnluntahly dolivon the thin^ to the chefttinff party, he ou^rht nther in 
Rft than the lionent purrlianer, if one of the twu niuRt be tlic nuflervr. The eflert (»f mich 
iobaeqiicnt tramfer is accordinfrly lef\ open fur construction by tJic court as at preM*nL 

{JT) Such a pnivision is made in 7 &. 8 Ceo. 4, c. !£), s. ."S?, where the party is pmaeeutod 
by the owner of tin* article, and in our own statute as to stolen cimmU. (Kev. Htat c. l*Jit, s. 
t0.j without limitation to the case of pnisecution by tiie owner. Tlie Kniflish statute rxi*r|itji 
the caac of prn|N'rty havinff passcrd into tlie hands of a botuijide |iurx.*haiM*r,and tin* title bi*iii|; 
thus clianffed. Ily the shove section, the thinir m to be restitntl to the iM^rwin entiUtd tkrrHo ; 
■nd. accordiiirrly, if tlie parly fntiii wIkhii it is taken is, for any n^amin. mtt riititl<*<l tf> a n*sti- 
tntioB, the section does not autluMize it, and so no expn^ss excefition ne«ils to be niade, mnii- 
lar to Uiat in Xhi* £nt;lish sUtute. The coinnKm law does not authonto an order of rcatitu- 
tioo. (Do Vcaui'a C. 3 Loach, 565; Parker r. Fatnck, 5 T. R. 175.) 

3 
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ated, with the intentj in either case, fraudulently to sell the same, 
or causa the same to be sold, as being wholesome or salutary, and 
not so compounded, prepared or adulterated, is an attempt of a gross 
cheat. The specification of such attempt does not exclude othei 
attempts, (gg^) 

31. Gross cheats are of three degreesj and the degree is a fact to 
be determined in each case ; and where the degree does not appear 
by the verdict or record, the case is to be considered in the third 
degree, 

32* Under a plea of guilty, the court determines the degree ; and 
so also where the court decides the facts. 



33. 1^. Whoever k guilty of a gross cheat in tlie first degree, 
shall be punished by 



2°. Whoever is guilty of a gross cheat in the second degree* shall 
be punished by 



3^. Whoever is guilty of a gross cheat in the third degree, shall 
be punished by 



j) Rev. Stat c. 131, s. 3, a These sectiODS do not paniBh the frauduleDt procurmg of 
deleterious food, drinks or medicine. 
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StcTiox 1. Fraodalent casting away a ship. 
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1. Whoever wilfully casts away, burns, sinks, or in any way de- 
troys any ship or vessel, with intent to defraud any ship-owner, the 
lasfcr, any freighter or charterer, or any shipper or consignor, con- 
gnec, or other |)erson owning or interested in the freight or cargo 
icreoT, or any insurer of such ship or vessel, or its freight, or any 
irt of its cargo, shall bo punis d by,^ 



2. Whoever shall lade, equip or fit out, or assist in lading, equip- 
ing or fitting out, or procure to l)e laded, equipp4*d or fitted out, 
ly ship or vessel, with the intent that the same shall be wilfully 
ist a%vay, burnt, sunk, or in anyway destroyed, to injure or defraud 
ly ship-owner, the master, any freighter or charterer, or any ship- 
er, consignor or consigner, or other person owning or interested ia 
le freight or cargo thereof, or any insurer of such ship or vessel, or 
I freight, or any part of its cargo, shall be punished by,* 



S. If any owner or pretended owner of any ship or vessel, or of 
m freight or charter thereof, or any part of the property laden or 
loot to be laden, or pretended to be laden, or to be about to bo 

^ls?.8itf.€.12S»s.Sl •Itv. Slat €.116^ 1.11 
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laden on board of ihe same ; or if any person concerned in the iadm| 
or fitting out, or pretended lading or fitiing out of any ship or vessel, 
shall make out or exhibit, or cause or procure to be made out or ex- 
hibited, or be concerned in making out or exhibiting any false Ot 
fraudulent invoice, bill of lading, bill of parcels, or other false esti- 
mate of any goods or property laden or atw)ut to be laden^ or pre- 
tended to be laden, or to be about to be laden on t>oard of such ship 
or vessel, with latent to defraud or injure any insurer of such vessel, 
or of its freight or charter, or any part thereof, or todetVaud or injure 
the insurer of such property^ or any part thereof, he shall be pun- 
ished by,^ 



4. ITany master^ officer or mariner of any ship or ressel shall 
make or cause or procure to be made, or shall swear to, any fobs 
affidavit or protest ; or if any owner or other person concerned in any 
ship or tessel, or the frt?ight or charter thereof, or in the goods or prop 
erty laden or pretended to be or to have been laden on board of any 
ship or vessel, shall cause or procure to be made, or shall exhibit any 
such false affidavit or protest, with intent to defraud or injure anj 
insurer of such ship or vessel, or of its freight or charter, or any insurer 
of the goods or property, or any part of the goods or property, laden 
or pretended to be laden on board of such ship or veissei, shall be 
pttnished by' 



* Bev. Sttt. c. 126, s. 37. 



>3ev. Stat. 6.126, 8. 38. 
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9. 10, 11. What is a dwelling-hoose. 

12. Bailding comprising divers dwellings. 

13. Whose a dwelling-hoose is. 

14. Baming one*s own dwelling. 

15. Buming of hoaband's hoase or property by th« wife. 

16. Baming of the hoase or separate property of a married woaaa. 
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1. Arson is the wilfully and maliciouslj burning the dwelling- 
house of another. 

2. It is sufficient to constitute a burning, within the meaning of 
the provisions of this chapter, of a building or other structuroi or any 
other subject which is an entire body or mass, that any part of the 
same is on fire, though no part thereof is absolutely consumed, and 
notwithstanding that the fire may go out of itself.(a) 



(a) The caM« lay down th« doctrine generally that it m Mifficicnt, if tlie Iwiim be ob to. 
(3 Inet OK ; Ruai. on Cr. 16S7, Am. Ed. 1894 ; 4 BI. Com. 299, a, Chitty*s n. ; Dah. Joit e. 
156; 1 Hale, die. P. C. 568; 1 Hawk. c. 39, a. lA, 17, 18, 7th Ed. ; 9 EaM, P. C. c. 91»a. 4; 
Taylor's C. 1 Leach, 40 ; Cotteral^s Sl Crannal*s C. 18 Johna. 115.) But in the caaot wkeiw 
this feneral doctrine is laid down, there was an erident intent to bum down the booee. The 
doctrine, tberpforc, mi^t be sttted from the caaee, that where there w 90ch an intent, it it a 
bominif. But the principle of the caaei apparently gqea ftirther. It ceitainly doee not, haw- 
ever, fo the length of making it arMn miachievouel? to brand a mark upon a dwellinf^iooi 
with a hot iron, where there la no intention and no danger of buminf it down or niateriallj 
imuring it. This caae is excepted from anon and malicious burning of a thiof , by tbie 
ioMquent definition of in{/W bunuDf. It ii put ondtr the bttd of nuSeiow i^juiy. 
1 
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3. Where one wili'uUy and maliciously sets fire to a thing, such 
and so situated that a building or otlier property adjoining thereto w 
in the vicinity thereof is thereby In obvious and imminent danger of 

[llBing destroyed by fire, it shall be presumed that he wilfully and 
rfhaliciously intended to burn such building or other property. (6) 

4. A wilful burning, within the provisions of this chapter, is a 
burning with intent to consume or destroy a subject. 

The burning in such way that the natural and obvious consequence 
is the consuming and destroying thereof, if the fire be not checked 
and extinguished^ is a burning with such intent. 

Where the party burning provides for arresting and extiiigiiiili]]|§ 
or intends to arrest and extinguish the fire, and intends that a Mlb- 
ject shall not be thereby, mediately or immediately^ destroyed or 
consumed, it is not a wilful burning of such subject within the pro- 
visions of this chapter. But the same may^ notwithstanding, I>e a 
wilful, malicious mischief or injury, and punishable as such. 

1 As where the intent is merely to burn a bole tbrough tbe wall of a 

L dwelliuf -house for the purpose of escaping through it, aiid not (o 

^H burn down the house. (c) 

5. Malicious burning is burning a thing, whether that of the 
offender or of another person, with intent to injure another, or with- 
out any legal or justifiable motive or object, and with a reckless dis- 
regard of the life or personal safety, property or legal rights or 
interests of another, where the same are obviously, immediately and 
imminently endangered by the burning.^ 

6. Where the thing burnt, endangered or attempted to be burnt, 

> 2 Archb. Peel's Acts, 7. 

(b) Such presumption is subject to be rebutted by proof of the actual intention, or other- 
wise. It is a general rule, in criminal and civil law, that one is answerable for the natural, 
obvious consequences of his voluntary acts. The above section only carries out the general 
doctrine in relation to arson and malicious burning. One object of the section is to bring 
the ciLBe within tlie subsequent specification of an attempt to burn by setting fire to a con- 
tiguous Buhject 

By the New York Rev. Stat. P. iv. c. 1, tit iii. s. 2, setting fire to a building "adjoining to 
or within the curtilage of a dwelling-house, so that such house shall be endangered by $%tch 
firing^ is specifically punished ; and by tit i., s. 10, " no ware-house, barn, shed or other out- 
house shall be deemed a dwelling-house or part of a dwelling-house unless the same be 
joined to, immediately connected with, or a part of, a dwelling-house." 

(c) Cotteral & Crannal*s C. 18 Johns. R. 115. In this case prisoners undertook to bum a 
hole in the wall of a jail, in order to escape through it 
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is that of another than the offender, malice is presumed : where it is 
that of the offender, the malice must be shown.'(c{) 

7. A burning thoughtlessly, or through mere negligence, is not a 

> Archb. Peel's Acts, 4. 

[d) This definition of malice is intended to express its commonly received legal roetning. 
This chapter applies to the case of burning one's own house, or other subject, for the purpose 
of injaringanother. This is undoubtedly a misdemeanor at the common law, and jmnishable 
M such. The burning of one's own house or other oroperty, or that of another, for the par- 
pose of ii^uring, viz. defrauding insurers, is provided for in the Revised Statutes, ch. 196, s. 8. 
The burning of one's own house or other property with intent to injure anv other than insur- 
ers, is not expressly provided for in the Revised Statutes ; as, for example, the burning of 
nortinged property, not in possession of the mortga^, with intent to injure the mortgagee, 
and Uie burning of his own house by an occupant with intent to injure the landlord. The 
proper place for this provision is in the present chapter ; and it is introduced accordingly in 
the two above and in other sections. 

Of a similar provision in 7 & 8 Geo. 4, c. ."K), s. 25, Mr. Deacon, v. 2, p. 890, remarks: 
** This is a very beneficial enactment, for under some of the repealed statutes malice agmnM 
ikt owner was determined to bo a positive ingredient in the offence ; and as express proof of 
such malice was required in every prosecution, the offender often escaped with impunity." 
He refers to Curtis r. Godley Hundred, 3 B. &^ C. 248. 

Some of the commissioners prefer the following definitions of the words ^ wilful and ma- 
lieious,'* in respect to burning, as expressing more distinctly the intent required by law in 
each case to make the burning criminal. They suppose that the first definition meets everr 
case of burning the house or property of another. They are not aware of any case in which 
the intent to destroy the house of another^ without lawful cause, has not been held to be a 
sofficient intent to injure him to constitute malice. Where the house burned was that of an- 
other, no other intent need be proved by the prosecution ; and if an intent to bum a person or 
animal in the house were offered to be proved by the defendant, the evidence would bo im- 
raalrria], as it would not prove that the defendant did not intend to destroy the house and 
thereby injure the person whose house it was alleged to be. It would merely prove an ad- 
ditional intent to injure a third person ; and this could not vary the case where a sufficient 
intent had b<H>n already proved, but would be an additional and immaterial fact There is no 
case of burning the house of another^ where such further and cumuUtive intent to injure a 
third peivon lias ever been offered in evidence by the prosecution or the defendant 

** A buminff of the dwelling-house, building or propertv of another is wilful and maliciooa, 
when it is with intent to destroy such dwelTing-nouse, l)uilding or property, and thereby to 
injure such other.** 

•* A buminf^ of the dwelling-house, building or property of the offender, is wilful and ma- 
licious, when It is with intent to injure or defraud any other person.** 

The cnmiiiissionen in favor of the definitions given in the text, prefer them, 1. becauM 
those definitions give the meaning of c»ach of the tenns wiffut and wudieiout distinctly fVon 
each other, as each is suppost*d to have a distinct meaning; 2. because the definition of aw- 
firMHS, in the text, provides for the case of a recklfvs, wanton burning, prompted by a de- 
pfsved and wicked disposition, without any specific intent to injure any one ; S. hec au ae 
those definitions comprehend the case of burning another's house or property to injure a third 
party— as, for instanco, the insurers ; or the burning of a brid^ to injure a person who has 
a right of way over it, tliough it is not his ; or a tenant's burning his own hoiMM to it^jtire his 
landlord. 

These and other such-like offences are supposed to bo misdcrnieanom at common law ; hot 
from technical liiffirulties partly, and partly from the langiuige of the English statotea, mocb 
eoibarrassmcnt has arisen in Kiiglish jurisprudenco in bringing the oflendt*?* to punishment 
Whether the same etnbarrassment would arise under our present statute and common law, 
dues not appear from any acuial adjudication. The diflSculty has been remedied in England 
by the statute of 7 d: 8 G<h). 4, as already mentioned The commissinners in favor oi th« 
text, as it now sUiids, suppose tliat such ofiences ought to be provided for at any rate som»> 
where, and that the text as it sunds provides for them, and they do not know whnre elit loch 
provision could bo so conveniently and properly made. 
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wilful malicious burning, within the meaning of the prorisioos of ibis 
chapter, except in the cases specified in the following section.^ 

a. The burning of a dwelling-house or other property by any one, 
in committing, or attempting to commit^ or in pursuance of an inten- 
tion to commit, treason, murder, manslaughter j arson, rape, burglary, 
robbery, larceny, or the crime of kidnapping or child-stealing, is ar- 
son, or the crime of malicious burning, as the case may be, though 
the person so burning does not intend to burn, or intends not 
burn, such subject^ and the so burning thereof he merdj casus 
consequential, (e) 

As where one sets fire to another house than the otie he intends lo 

burn,' 



9. The description of structure and occupancy requisite to consti- 
tute a dwelling-house, in respect to the provisions of this chapter, 
are the same as in respect to burglary, subject to the modifications 
expressed in this chapter*(/} 

^ Eft*l, P, C* c* 21, 9. 3y p. 1019, TiPhere are citfd I s, 19, seveaih Ed, ; Bowd. 475* 
1 HalCj 567^ 5#i9 ; 3 Ins. 67 ; 1 Hawk, c. 30, |* East, V. C. tit supm. 

(e) At the common law, the rule is in general established, that the burning of a dwelling- 
bouse by the attempt of another felony, is arson. (Russ. on Cr. 1658, Am. £d. 1824 ; 6 &. 
Trials by Hargrave, 222; 3 Inst 67; 4 Bl. Com. by Chit 222, n.; 1 Hale, &c. P. C. 569; 
Isaac's C. 2 East, P. C. c. 21, s. 8 ; Russell on Cr. 1658, Am. Ed. 1824 ; 1 Hawk. P. C. c.39, 
8. 19, seventh Ed. ; Dalt Just c. 153 ; Rex v. Cooke & Woodbume, per King, C. J. ; Hale's 
Sum. P.O. 85; Plowd. 476.) 

Some decisions at the common law have gone further in case of one setting fire to his own 
house in order to defraud insurers, and thereby burning his neighbor's house. (Probert's C. 2 
East, P. C. c. 21, s. 7 ; S. C. Russ. on Cr. St 1659, Am. Ed. of 1824 ; Isaac's C. 2 East P. 
C. c. 21, 8. 8; S. C. Russell on Cr. 1658, Am. Ed. 1824.) The offence attempted in these 
cases was, at the time, a mere misdemeanor, and not a felony, and so not within the rule as to 
mischiefs and injuries incidental to the attempt or conunission of a felony. 

(f) The N. York Revised Statutes, P. iv. c. 1, 1 1, s. 9, provide, in respect to arson, "that 
every^ house, prison, jail or other edifice, which shall have been usually occupied by persons 
lodging therein at niffht, shall be deemed a dwelling-house of such person." 

m the chapter on Burglary, and in this chapter, there is a slight variation from the above 
description, since it does not seem to be enough that a building should have been usuaUy oc- 
cupiea as a dwelling or lodging, it is requisite that it should be so occupied either actually or 
constructively at the time of the burning. 

Cases in burglary are referred to in the books as authorities to settle what is a dwelling- 
house with respect to arson. (7 Dane's Ab. 134 ; 2 East, P. C. 1020 ; McDonald's C. 2 Lew. 
Cas. 46 ; 2 Russ. on Cr. 489, note x.| 

1. A dwelling-house, at common law, includes all buildings and apartments under the 
same roof occupied with it for any purpose whatsoever. Thus, a wash-room, (Burrowe's C. 
Moody's Cas. 274,) under the same roof with the main dwelling, having no internal commu- 
nication with it, was held to be part of it And where the principal dwelling and a stable, 
cow-house, cottage and bam stood in a line adjoining each other, under the same roof, in the 
order in which they are named, the bam was part of the dwelling-house. (Brown's C. 2 East, 
P. C. 501.) 
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10. Where only a part of a building is occupied as a dwelling- 
louae or as dwelling-houses, or as part or parts of a dwelling-house 
ff dwelling-houses, so much of ii building as is not so occupied is, 
D respect to the provisions of this chapter, parcel of such dwelling- 
KXise, or each such dwelling-house.(j') 

9. A dwening-hooM incladea ill buildinffs and apartments under the fame roof, however 
■d by whomever occupied, which have a closed and covered communication with it Thus, 
■on, living elaewhere, had a shop under the same roof with his father's house, having a 
Bmmnnicalion with it through the cellar and the shop, was held to bo part of the father^ 
(Sefton's C. R. dt R. 102.) A tenant had a slccping-room on the first floor and a 
in the garret, (Carreirs C. 1 Leach, 337,) and two tenants had each a dwellinf- 



and shop in the same building, having a communication between the apartments, the 
and wonshop were held to be part of the dwelling-house. (Bailcv^sC. 1 Moo. 23.) The 

r'mt was also settled in Stock's C. R. & R. 185, and in Chevalier's C. 7 Dane, 134. 
dwelling-house comprehends all buildings within its curtilage occupied with it for 



vf purpose, although not under the same roof, nor adjoining to it, nor having any closed or 
ovmd communication with it — as a school-room, (Winter's C. R. & R. iK*5 ;) a ware-house, 
MTalter^iB C. Moo. 13 ; Lithgo's C. R. Sl R. 357 ;) chambers over a press-shop, passage and 
MDber>foom, (Hancock's C. R. &, R. 170;) a workshop, (Chalking's C. R. 6l R. 334;) a 
oose-bouse, (Claybum*s C. R. & R. 3G0 ;) a bam, stable, cow-house, sheep-house, dairy- 
OQse, and milk-hoose. (3 Inst €7.) 
4. It comprehends adjoining buildinffs, used by its occupants for domestic purposes, al- 
kMifh not within the curtilage. ** A 11 out-buildings, as bams, stables, dairy-houses, adjoin- 
if m boose, are kx>ked upon as part of it** (1 Bac. Ab. Burg. E.) ^ Out-houses adjoining 

> a dwelUng-hoaso and occupied as parcel thereof, though there be no common enclosure or 
Btikjre, may still bo considered as parts of the mansion.** (2 East, P. C. ^IKi) In Brown's 
■se, (3 East, P. C. 501,) the principal dwelling-house, stable, cow-house, cottage and bara 
4ioiiiing each other were held to oe one dwelling, and although the level of uie roof was 
BilbnD throughout, y«ft it is plain that thev were distinct buildings. But where an occupant 
fa dweUing-house occupies an adjoining building for other than domestic purposes, it is not 

put of the dwelling-house. This was so held in Egginffton's case, (3 lioach, U13;) the 
rmetpal building was a manufactory, occupied by s firm, and the dwelling-house of one of 
im pBitnen was in one of the wings. As there was no communication net ween them, the 
MMhctonr was held to be no part of the dwelling-house. 

As the object of the law of arson is to protect the inmates of dwelling-houses from the dan- 
«r of fire, the rules which decide what is and what is not a dwelling, that is, what is to be 
M B C l s d by the penalties for arson, ought to be framed with a view to this object The first 
ale, that a dwelhng includes all buildings and apartments under the same roof occupied with 
« is defoctive in this particular : — If a shop, under the same roof with a dwelling-house, were 
H OB fire, the danger to the inmates of the dwelling would not bo increased, because one of 
bSB occupied the shop, nor would it be diminished if he should lease it in a stranger ; yet in 
it would DO arson to bum it, and in the second esse it would not oo also, by 
rule, if there is a closod and covered communication between the shop and tho 
vriltnc, the shop will be part of it ; yet tliis communication would not increase tho danger, 
or wtMud permanently nailing up tho door of tliis passage, by which act the shop would cease 

> he part of the dwelling, any mom diminish the danger than latrhing the door, which would 
at pr«v«ot the shop from continuing to be part of the house. It does not seem possible to 
roleet a dwelling, which is part of a building, except by protecting the whole building. 

By the third rule, a dwelling comprehends all buildings within its curtilage, occupied with 

> (oee Borglsry, note A, on the subject of curtilage.) But whether tlie building burnt stands 
rithin or makes part of an enclosure or not, this neither increases nor diminishes the danger 

> tkto main dwelling. 

The fourth rule, concerning adjoining buildings, is supposed not to be aJtrre<l, unless it be 
n alteration to include tlie whole building in the dwelling-house, when any part of it is part 
ftlM dwelling, a point which, in the case of adjoining buildings, seems tu be stall unsettled 
• tkfB common law. 

ig) The pajtitions i v sepirate a part of the interior of the building, and exclude such 
art fkom the dwelli Mxise in respect to burglary ; but in respect to arson, the partitions 
it m pfotaelion an i immateriaL Besides, it is material in respect to arson to dafino a 
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11. A dwelling-house does not, in respect to the provisiotis of thJH 
chapter, extend beyond one building, inhabited wholly or partly as 
such, to another building, and include the same as being part of such 
dwelling-house, unless such other building or part thereof is occupied, 
as being part of such dwelling-house, (A) ^J 

12* Where a building contains divers dwelling-houses, or parts flW 
divers dwelling-housesj or one or more dwelling-houses and a part 
one or more dwelling-houses, an attempt to burn such building is li 
one offence of an attempt to commit arson, and may be alleged to 
an attempt to burn either of such dwelling-houses ; and the bornin| 
of a part of such building, not occupied as any part of either of such 
dwelling-houses, is but one commission of the crime of arson, and^ 
may be alleged to be the burning of either of such dwelliog-bon!ie4 
and the burning of either of such dwelling-houses is but one conimi 
sion of the crime of arson, though part of such building, not beii 
occupied as part of any dwelling-house, be burnt at the same tini 
and the same must lie alleged to be a burning of such dwelling-houj 
and arson, by the burning of any one of such dwelling-houses, shs 
not be presumed to be with intent to burn any other of such dwei 
ing-houses, 

13. A dwelling-house is, in respect to arson, that of the occupant 
thereof as such, and it is determined who is such occupant in the 
same manner and by the same rules as in respect to burglary, subject 
to the modifications provided in this chapter.(t) 

dwelling-house in such way as to be able to determine what are adjoining buildings, which 
cannot easily be done without making the dwelling-house co-extensive with the building of 
which it fonns a part. 

(A) In respect to burglary, a dwelling-house is co-extensive with the interior interconununi- 
cation by closed and covered passage-ways, having no doors or other barriers to cut off the 
communication, though apartments used as shops, or for other purposes than those of resi- 
dence or housekeeping, are thereby included as being part of the dwelling-house, because an 
entry into such apartments is, in effect, an entry into the house ; but in respect to arson, the 
mere fact of such interior intercommunication is of no importance ; the material circumstance 
in this respect bein^ the juxtaposition or distance of the buildings. An out-house not occu- 
pied as a dwelling js protected by the law of malicious burning or attempts at arson. 

(t) The question, whoso house a dwelling-house is, in respect to arson, has been much db- 
cussed. In Holmes^s case, (2 East, P. C. 1027, S. C. Cro. Car. 376, S. C. Wm. Jones, 351,) 
it was held, that the malicious burning of his own house by a lessee for years, whereby the 
buildings of others were in danger of being burnt, was not a felony, that is, was not arson, 
but was a high misdemeanor, of which the offender was convicted, and for which he was pun- 
ished under an indictment for a felony. It has been doubted whether he ought to have been 
convicted under such an indictment, but no question has been made of his oeing indictable 
for a misdemeanor. In Harris's case, (2 East, 1023,) Mr. Justice Foster expressed the opinion, 
that the burning of a house by the reversioner, which was occupied by a tenant under a lease. 



ARSON AND MALICIOUS BURNING. 7 

14. The wilfully and maliciously or fraudulently burning, by any 
oe, of his own dwelling-house, is subject to the punishment for the 
rime of malicious burning of a building.(y) 

I DOC the burninff of the dwellinj^-houBc of another. In the same case it was held, that 
rhere the widow waa entitled to dower, to whom it had not been Het off, and a lioiwe which 
ad belonged to her huaband subject to a niort^f^e, being occupio<l by a leaaee, waa burnt 
y her, it waa arvon. In Spalding's case, (U Eajk, P. C. 1025,) dccid(>d 17tJ0, after the pre- 
eding, it was held not to be arson where the mortgagor, being in poaaession, set fire to hia 
OQW for the porpoae of defrauding insurers, as it waa not the dwell ing-houae of another 
ft Breeme'a case, (Q East, P. C. lOAi; S. C. 1 Leach, 220, A. I). 1780,) the burning of hia 
WD house by a lessee for years was held not to be arson, because it was not the dwellinf- 
ouee of anoCner. In this case arson is said to be an offence againtt the poM$es9wn, In Peo- 
n's case, (2 East, 102(i; S. C. Cald. 218 ; S. C. I Leach, 242, A. I). 1782,) it was held, that 
boose, occupied under a lease for three uiontlis, was that of the lessee. In this case it is 
lid ako, that ** arson is an offence against the possession of another.** In Gowan*s case, (2 
Bast, P. C. 1027, A. D. 178(),) where a pauper burnt the house into which he was put by the 
ftrish officers, for which he paid no rent and in which he had no right, it was held to be ar- 
oo, that is, it was held to be tlie house of another; in otiier words, it was held that tlie parish 
rere the occupsnts. In Rickman*s case, (2 East, 1034, A. D. 1781),) in which the indictment 
id not allege wko§e house was burnt by the defendant, it was held to be a material omiasion. 
t was a house occupied by the overseers of the poor for tlic accoimnodation of paupers, bv 
Be of whom it was burnt ; but it was not known in whom the legal estate was. It was held, 
httt it mtffht ha%'e been alle^ifed to be tlie house of the overseers of the poor, or of permnM un- 
mmm. The doctrine as laid down by Mr. East, (P. C. v. 2, p. 1034,) is, that the house must 

• ftUeged in the indictment to be that of the person " who ma^ be aaid to occupy tuo junJ* 
rhis is precisely the doctrine as to burglary, in respect to which a dwelling-house is that of 
lie occupant In a case subsequent to tJiose above cited, viz. (Glanfield*s C. 2 f^st, P. C. 
034« A. D. I7!U,) s dwelling-house belonged to tiic occupant of the house, and the out- 
sriklings and farm also belonged to her, and she also occupied a part of the out-buildings 
rtth her son, who separately occupied other out-buildings with the farm, of which he took 
ipoo himself the aole management, at his own risk of loss or profit One of the out-butldinss 
B die use of both, and another in the use of the son only, were burnt It was held, that the 
ndictiiieiit roust allege one building to be the building of both, and tlic other to be that of the 
on. Here it was held, that the building was that of the occupant 

la Margaret Wallia*s case, (Mood. C. C. 'MA, cited 2 D<*ac. 14m»,) it is ruled, that in an in- 
licUu ea t tor arson, a dwelling-house may be described as in possession of the actual occu- 
lier, though his possession be wrongful. In Holmes's case, (Cro. Car. :i7(),) it was held, that 
lussrsiion is a sufficient title. So in The People r. Van Blarcum, 2 Jolins. R. 105. 

These cases arc sufficient autliority fur the propusitinn in the above section, that a dwelling- 
loose, in respect to arson as well as burglary, is that of the occupant 

The characteristic aggravating circumstance in the crime of arson is, that the building 
mml is a dwelling-house. This distinguishes the crime from other burning. In respect to 
he proprietor of a house occupied by his lessee, the fact of its lM*ing occupied as a dwelling- 
loose as immatprial to him in relation to its being burnt To him, the house is merely so 
HQCh property, but to the trnant, it is his homo ; and this is the special object of protcctioo 

• tiM law of arson as well as tiiat of burglary. The two offences seem to be precisely par- 
JM, and, therefore, the same rule is applied to both. Accordingly, the malicious buminff 
if the dwelling-house of the tenant by the landlord, is arson, as it undoubtedly should be. 

la the English law, this question as to whose a dwelling-house is, in respect to arson, 
rkkh, as Mr. East remarks, (2 F:ast, P. (\ 1034,) had b<*en one of great nicety in English 
nrisprudence, is excluded by the statute of 7 ^ 8 (Jew. 4, c. .'W, a. 1, by which it is enacted 
bat ** if any person shall unlawfully aiMl maliciously set fire to any Aonsr, whether the same 
ImU then be in the posseasion of the offender or in the ptsmession (»f any other person, with 
Im ialent to injure or defraud any person, shall suffer death.** This |)rovisit)n makes the 
Tine the same, whether it b<* cniinmittt*d by day or niglit and whether it bo the dwelling- 
loase of the offender or of another. The burning of otlier buildings is put upon the same 
iMtaitf ia the same section. The state of our own law and jurisprudence on tnis subject is 
h ciu ore at present very different from the EnglislL 

( /) Soch A burning is a misdemeanor at the common law. (See Holrocs*s C. Cro. Car. 370; 
LC Wm. Joii«,3Sl; a C. Ruas. oo Or. ItiSO, Am. Ed. 1834; Spaulding^ C. 1 Leach, 
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16, Where the wife wilfully bums the dwelling-house or oihei 
property, being partly or wholly that of the husband, with iotent m 
injure him or defraud or injure another, she is subject to the puaisb- 
meat for burning by her of the dwelling-house or other propertj of 
another person than the husband.(A:) 

16. Where a married womao, legally separated from her hasbana^ 
and authorized to contract and to hold property iadepeodently of 
him, occupies a dwelling-house or holds property by virtue and in the 
exercise of such authority, it b, in respect to the burning thereof bi 
her husband, or any other person, her dwelling-house and her prop- 
erty. 



4 



17* The wilftdly and maliciously or fraudulently setting fire loor 
burning a subject^ with intent thereby to burn a dwelling-house or 
other tilings adjoining to or in the vicinity of such subject, the same 
being in obvious and imminent danger of being thereby burnt, is m 
attempt to burn such dwelling-house or other thing. 

This section does not exclude other acts from being such attemptsJ 



I 

tsin 



18. 1^. Arson, by burning in the night a dwelling-house in which 
there is, at the time of such burning, any occupant or inmate^ is 
arson in the first degree. 

2°. Other arson is in the second degree.(/) 

3°. Inmate has the same meaning in this chapter as in respect to 
burglary.(m) 



» Scofield's C. 2 East, F. C. 1028; Proberl's C. 
2 East, P. C. 1030. In these cases the act 
was held to be panishable as a misdemeanor. 



And see Russ. on Or. 1662, Am. Ed. 1824 ; 
Stat. 43, Geo. 3, c. 58 j 1 Hawk. c. 39, s. 15 j 
4 Bl. 221. 



217; S. C. 2 East, P. C. c. 21, s. 6 ; S. C. Russ. on Cr. 1660, Am. Ed. 1824 ; Bieeme's C. 2 
East, P. C. c. 21, B. 6 ; S. C. 1 Leach, 220. This section covers the case of a burning bj the 
occupant in order to defraud insurers or injure the proprietor. 

[k) The present statute, (Rev. Stat c. 126, s. 7,) is, " The preceding sections, [that is, 
those relating to burning,] shall severally extend to a married woman who shall commit either 
of the offences therein described, though the property burnt or set fire to may belong ptitly 
or wholly to the husband." 

Burning the husband's house by the wife, for the purpose of injuring him, is not a crime 
within Stat 7 & 8 Geo. 4, c. 30, s. 2 ; but it is a crime within that statute if she bum his 
house for the purpose of injuring another than her husband. ( Wallis's C. Moody's Cas. 344) 
It is not arson at common law. 

[1) The present law, (Rev. Stat c. 126, s. 1, 2,) makes two degrees of arson. 

(m\ The expressions " occupant or inmate," are substituted for " person lawfully in the 
dwelling," in the Revised Statutes, c. 126, s. 1 ; it being ambiguous what is being lawfully in 
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4^. Day and night are distinguished in respect to the provisions 
of this chapter in the same manner as in respect to burglary. 

19. 1^. Whoever wilfully and maliciously or fraudulently bums, 
in the night, any building, vessel, or structure whatsoever, whether 
partly or wholly his own or that of another, by the consuming or de- 
stroying of which by fire another might be injured, where the build- 
ings, vessels or structures burnt, are, with their contents, of the value 
of one thousand dollars or more, is guilty of malicious burning in the 
first degree.(n) 

2°. So he is guilty of the same ofience in the same degree where 
the building, vessel or structure, buildings, vessels or structures, so 
burnt in the night, are so situated that, by the burning thereof, any 
other buildings, vessels, structures or property whatsoever, to the 
value, together with such building, vessel or structure so burnt, and 
its contents, of the amount aforesaid, are in evident and imminent 
danger of being destroyed by the fire. 

9^. Whoever wilfully and maliciously or fraudulently burns in the 
night any thing such and so situated that by the burning, and, by 
fire, consuming thereof, any building, vessel or structure, buildings, 
vessels or structures whatsoever, which are, together with their con- 
tents and such thing, of the value aforesaid, are in obvious and immi- 
nent danger of being burnt and thereby materially injured, and 
where, by the burning and destroying thereof, another might be ma- 
terially injured, is guilty of malicious burning in the first degree. 

4^. Where the building, vessel, structure, buildings, vessels, struc- 
tures or property burnt or endangered, as mentioned in the three pre- 
ceding sub-sections, are of the value of five hundred dollars or over, 
and less than a thousand dollars, such burning is malicious burning 
in the second degree. 

6^. Where such value is less than five hundred dollars, it is ma- 
licious burning in the third degree. 

6^. Where the burning, as mentioned in sub-section first, second, 

a hooM, and Uiat phrue having been conrtrued in Boxioirt C. lA Pick. 1S3, not to be appli- 
cable to pemoa who enter the houee at the time of ita being burnt, for the protection or the 
OTBalai or property. 

(a) Where one la a part owner, a thing burnt by hinaelf to iniore the other part-owner^ or, 
Ma| owier, hnnm the aubject to defiraod u nd e r w ritaie , the ofcoee la aa great aa that of 
bannag a tUag belonging wholly to another. 

2 
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third and fourth, is ia the day, it is malicious Uurniog in the third 
degree* 

7°, Where the burning, as mentioned in sub-section fiftht is in the 
day, it is malicious burning in the fourth degree* 

20* 1^, Whoever wilfully and maliciously biurns any pile or pared 
of wood, timber or lumber, his own or that of another, or any fence or 
any stack or parcel of hay, grain or fodder, or any grass, grain, or 
other vegetable products, whether severed from the soil or not, or any 
standing trees, brush or under-wood, or any mine or mineral pro- 
ducts, or the soil itself, or any other property or thing other than 
those raentionnd, or other^vise than as mentioned in the preceding 
sections of this chapter, and by the burning up of which another 
obviously might be injured, is, where such burning is in the night, 
and the amount destroyed thereby is one hundred dollars or more, 
guilty of malicious burning in the third degree, (o) 

2^, Where the value destroyed by burning in the night is less 
than one hundred dollars^ or, by day, is any amount, it is malicious 
burning in the fourth degree. 

3^. The wilful and malicious setting a running fire, by day Of 
night, in a tract of woodland exceeding ten acres, is malicious burn- 
ing in the first degree.(|?) 

21. 1°. Whoever is guilty of arson in the first degree shall be 
punished by 

2P. Whoever is guilty of arson in the second degree shall be pun- 
ished by 



(o) After " bum,** the Revised Statutes, c. 136, s. 6, add, in this connexion, " or otherwise 
destroy or injure f but the offence of otherwise destroying is provided against in another 
part of the same chapter, s. 41, &c. The otherwise destroying belongs to the head of ma- 
licious mischief in general, and destroying by fire is in fact of uie same character ; and the 
reason for putting me burning provided against in this chapter under a distinct head, is, that 
it is a description of mischiefpeculiarly dangerous, and of a peculiarly malignant description. 

All species of malicious burning, including arson, come witliin the description of malicious 
injury, but they are made the subject of a distinct provision in the Revised Statutes ; and so 
in English legislation, 7 & 8 Geo. 4, c. 30, s. 2, the Durning of a church, chapel, " house, sta- 
ble, wash-house, out-house, ware-house, office, shop, mUl, malt-house, hop-vast, bam or 
ffranary, or any building or erection used in carrymg on any trade or manufacture, or any 
branch thereof,'' is subject to the punishment of death. 

(p) The N. Y. Rev. Stat P. i. tit ziv. punish setting fire to woods or fallow land by im- 
priAoimient not over a year and fine not oyer $2000. 
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3^. Whoever is guilty of malicious burning in the first degree shall 
be punished by 



4^. Whoever is guilty of malicious burning in the second degree 
shall lie punished by 

5®. Whoever is guilty of malicious burning in the third degree 
shall be punished by 

6^. Whoever is guilty of malicious burning in the fourth degree 
shall be punished by 
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CHAPTER 

VIOLATION OP SEPULTURE. 



CONTENTS. 

Sicnoir 1. Disinterring a body. 

2. Arresting a dead body. 

3. Making a highway through a cemetery. 

. Whoever, not being authorized by the board of health, over- 
's of the poor, directors of any work-house, or selectmen of any 
n ; or by the directors of the house of industry, overseers of the 
r, or mayor and aldermen of any city, shall wilfully dig up, dis- 
r, remove or convey away any human body, or the remains 
eof; or shall knowingly aid in such disinterment, removal or 
ireying away, or shall be accessary thereto, either before or after 
fact, shall be punished by' 



. P. Whoever shall, on any civil process or on any e.Tocution 
debt, or on pretence of such process or execution, or on any un- 
ful pretence, arrest, seize or detain any dead human body, or the 
ains thereof, or the pravenrlothes in which any such body shall 
nvested, or the coflin in which it shall be placed, or shall other- 
2 wilfully and without authority or justification by law prevent, 
rrupt or hinder the burial or entombing of such lK)dy, shall be 
ishcd by^ 



^. Provided, however, that the preceding sulnsrction shall not 
'onstrurd to forbid any person from prosecuting, or proceeding or 
riding against, or obtaining proof of, or hinderine or resisting in 
'ul manner, any fraud, trespass or crime. , 

> RcT. Sttt. e. 130, I. 19 * Jooet v. Atbbomhun, 4 Emi. Bcp 455. 
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3» Whoever makes, constructs or opens any highway, town-way, 
rail-road, tumpike-roadj canalj or other thing in the nature of a pub- 
lic easement, over, through, in or upn an enclosure or a part of any 
enclosure, belonging to any town, parish, society, corporation, or 
other proprietors, public or private, and used or appropriated for the 
burial of the dead, unless authority for that purpose be specially 
granted by law, or unless the consent of such town, parish, society, 
corporation or proprietors be first obtained, shall be punished by (a) 



4 



{a) The ownership deaignaled in Uie Revised Statutes, c. 130, a. ?21, is that of any town, 
pariflli, OT religious society, or private propnetom. 



CHAPTER 

MAUCIOUS INJURIES AND MISCHIEFS. 



CONTENTS. 

Sccnov 1. Definition. 

2. Injuries specified, vii . 

1^. Injury to a dwelling-house and appurtenances. 

2*. Injury to buildings and fixtures and structures. 

3*. Injury to trees, vegetables, &c. 

4*. Injury to a mine or quarry. 

5^. Injury to a u-all or fence. 

6^. Injury ti> a hedge. 

7*. Injury to a ditch or drain. 

8*. Injury to a door or gate — opening or closing same. 

9^. Injury to a bank, mound, 6cc. 

10". Injury to a culvert, lock or flume. 

11 ^ Injury to a prop, support or shelter. 

12®. Injury to a landmark. 

13*. Drawing off a reserroir, canal or aqueduct. 

14°. Diverting a stream. 

15^ Obstructing a channel. 

16^ Filling up and obstructing the use of a well, spring, reservoir. 

17^ Opening or closing water-gate, cock. 

18*. Flowing land. 

19*. Injuring a tomb or monument. 

20*. Injuring enclosures to tombs or monaments. 

21*. Injuring shrubs serving as omamenu to tombs or monamenu. 

22*. Injuring a guide-board, mile-stone, way-mark, signal. 

23.* Lighting, eilingnishing or injuring lamps. 

24*. Lighting or extinguishing gas-lights ; letting off gas. 

25*. Injuring signs, or inscriptions, or marks on the same. 

211". Obliterating marks, numbers, directions. 

27*. Injuring ships and wmtcrcraft. 

28*. Injuring appurtenances of a ship. 

2*1*. Injuring or removing buoys and water-marks. 

30*. Extinguishing or lighting the light of any light-booie. 

31*. Cxhil-iting any false i>r deceptive light. 

3?^. Injuring any engine, machinery, vehicles or tools. 

33*. Ungearing machinery, and the like. 

31*. Injuring apparel or ornaments. 

35*. Injuring any cask or utensil. 

3r>*. Injuring books, writings, maps, statues or articks of laste. 

37-^. Injuring musical instruments. 

3h* Displacing, confusing or submerging artides. 

39*. Opening letters, boxes, or repoauories. 
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S^cTio^ 2. 40*. Em plying tcsscIs or repofrjiDhcs 
41°. Filliiig vessels or leceptacies. 
42°. Jnjariuf bj heaXf cold or Onids. 
43^. £x[icaixig vtbtrs to pbjsic'al suiTeni].^. 
44^. Foisoninf tur ODQtaimii&tuig food or diink, 
45**, Destroying fish. 
46^. CDntaminating the Bimo^pheTe. 
47^. Exposing deleterious sabaiances, 
48^ £Dling or mainiing luiiEials. 
4yo. Cau^JDg contagion. 
30**, Injuring any property ofanoiher, 
51°. FutttDf animals into a field^ or loosing animals. 
52p. raning animals at large. 
53**, Ohsttuctiiig highways, 
h5|*, OteCrurting^ public places. 
55*. Obslructing navigable channels, 
5<i*. Frigbiening liorses and other animals.. 
57*. Furious tlrivuig. 

5$^. Dangerously narig^ating a steam vessel nr other vessel. 
59°. Thro win g or droppmg things among people. 
60 '^. Setting upon others dogs or fenjcions aniinak. 
61". L^Uing loose ferocious or dangerous auimala. 
62*. Making alarming outcries of exhibiting hideous sights. 

3. Injury to another. 

4. Presumpiioti of prejudice or damage lo otheis. 

5. Cruelty Lo animals, 

6. Malice, 

7. An. act done lo assert a right. 

8. Trivial injuries and mischieft. 

9. Injury by husband or wife. 

10. Aiders are principals. 

11. Degrees. 

12. Punishments. 

1. Any injury or mischief specified in the next section, or any one 
similar in kind or character to any of those so specified, done or 
caused, unnecessarily, without authority or right by law, and ma- 
liciously, by any one to or in respect to the property, possession, 
right, franchise, liberty or privilege of another, whereby another may 
or might be subject to loss, damage or prejudice, or to disturbance 
in the enjoyment of his right, franchise, liberty or privilege, is a 
malicious injury, within the meaning of the provisions of this chapter : 
and so also is cruelty to animals. 

2. Malicious injuries may be by — (a) 

1^. Destroying, demolishing, defacing, injuring or obstructing the 
use of a dwelling-house, or any fixture, erection or structure, being 

(o) The description of the acta which may be malicious injuries is purposely made very 
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part thereof, or being appurtenant thereto, or to the grounds thereto 
beloogiog : 

2P, Destroying, demolishing, defacing, injuring, or obstructing the 
use, or impairing the value or utility of, any building, bridge, frame, 
erection, structure or fixture whatsoever, public or private ; or any 
wharf, dock or landing-place, public or private : 

As the state-house, a church, chapel, court-house, (own-house, jail, 
college, academy, school-house, barn, shed, engine-house, hook 
and ladder house, toll-house, tent, shantec, green* house, frame- 
work for vines, espaliers, mill, factory, dam, flume, tenter-bars, 
platform for drying. 

3^. Destroying, spoiling, or injuring any tree, shrub, bush, vine, 
root, bulb, plant, flower, vegetable, grain, grass, herbage, crop, fruit, 
or vegetable product, whether attached to, or severed, detached, or 
separate from, the soil : 

4^. Destroying, injuring, rendering useless, or impairing the value 
of, or obstructing the use of any mine, quarry, clay-pit, gravel-pit, 
gravel-bank, orc-l)cd, marl-bed, (jeat-meadow, land or soil : 

5^. Demolishing, destroying, defacing, breaking down, throwing 
down or removing any wall, post, fence, or any part thereof: 

6^. Cutting down, pulling up, destroying or injuring any hedge : 

7^. Filling up, ol)stnicting or injuring any ditch, drain or reservoir : 

fr^. Throwing down, opening or removing, injuring or defacing, 
putting up, erecting or closing any door, gate, bars, or barrier to in- 
gress, egress or passage : 

9^. Digging away, undermining, levelling, demolishing, destroy- 
ing or injuring, or constructing or making any embankment, mound, 
bank, glacis, dam, dyke, sea-wall, Imrrier against the outlet or inlet 
of water : 

10^. Destroying, demolishing, defacing or injuring any culvert, 
lock, flume, or any fixture, siip[X)rt or ap|)endage thereof: 

broad, which it inav Mfcly b«*, Minro, by tho finit Mvtion, the rrimo in limitrd to acU 
wlicrvhy uthon mifrnt be prcjii<]irc<l, done with a wmni^ul intent or diflpositinn ; and mero 
Inna] injuries am cxrctitt»d. The utfence u intended Uiun to be niade commenaurate wiUi 
the common law. The jurisprudence of tlie ctHiimon law Uiruwn conitNirattirelv little Ii|rht 
upon those offences, for the reason that they are most rre<|uently small on«*ncra. j^dlowed by 
comparatively lijfht punishmentu, and do not f^ive occasion ftir i*lab(»rate judicial inventiir** 
tions. 

MnlirioiK iniuri<*« are the siihjerts of nnm«»roiis stntute*i pss«rd m Fnj'l^nd, prmr ti* I'^JO, 
a liKt iif whu-li \* L'iVfn hy Mr. I^i*'t, I*. i\ \{tV\. It it iit»t easy tn point iMit to «hat extent 
and in what particulam Uie species of malicious injunes specified in this chapter cuiocidos 
wiUi or difTen from tho exiatukg common law of this State. 
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IP- Destroying, throwing down, severing, cutting down, remov- 
ingj displacing, spoiling or injuring any prop, support, hind, irellise, 
or shelter ; 

As hop-polesj trfiG-propa, bouso-props, Tin e- props, awninp, booUis, 

12^- Destroying, cutting down, thro^ving down^ demolishiogi 
breaking in pieces, removing, plucking up, burying, concealing, 
effacing, obliterating, disfiguring, disguising or altering any monu- 
ment, object, inscription, mark or token, used or serving for a land- 
mark, or point or course of proprietary, or possessory, or territorial 
boundary or division : 

13^, Drawing or letting off water from any pond, reservoir, canal, 
acjueduct, channel, trench, pipe, conduit, vat or tank : 

14^. Diverting water from an outlet, water-course, channel, aquc* 
duct, reservoir or pond : 

15°. Filling up> stopping or obstructing an outlet or channel for 
water, a water-course, canal, ciqueduct, pipe, trench or conduit: 

16^, Filling up, or preventing or obstructing the use of a well, 
fountain, spring, reservoir, brook or stream : 

17^. Opening or closing a water-gate, cock, or other outlet : 

18°. Flooding or draining land, or flooding any mine or quarry: 
^ 19*^. Destioying, demolishing, removing, defacing, disliguring, 
marring, making an inscription upon, marking or injuring any tomb, 
tombstone, gravestone, or any monument or monumental memorial 
or ornament, of whatever description, public or private :^ 

20°. Destroying, demolishing, breaking down, breaking in pieces 
or removing any fence, railing, curb or other thing placed, intended, 
or serving for an enclosure, protection or ornament of, or being ap- 
purtenant to, any tomb, sepulchre, monument, grave-stone, or other 
memorial of the dead, or any cemetery or grave, or any public or 
private monument or memorial of any other description :(6) 

2P. Destroying, mutilating, removing, cutting, breaking or in- 
juring any tree, shrub or plant, situated within the enclosure or 
limits of, or placed or intended as part of the enclosure or limits of, 
or placed, intended or serving as an ornament of any public or pri- 

> Rev. Stat. c. 130, s. 20. 

(h) The Rev. Stat c. 130, s. 20, provide against injury to tlie enclosures of tombs and me- 
morials of the dead. The enclosures of other raonmuents and memorials are equally entiUed 
to protection. 
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fate cemetery, any grave, tomb or burial place of the dead, or any 
moDumeDt or memorial of any other description :(c) 

22P* Destroying, cutting down, demolishing, breaking, defacing, 
crastng, obliterating or altering, or making any inscription or index 
opooy or injuring, any guide-board, guide-post, way-mark, or way- 
guide, or way-signal, or mile-stone, or other monument or mark, (for 
public or private convenience,) indicating, or used and serving to in- 
dicate, any course, distance, place or object, or to give warning of 
any danger : 

23^. Lighting or extinguishing any street lamp, or the lamp for 
lighting any way, passage, entry or place, public or private, or emp- 
tying oil from the same, or breaking, defacing or injuring the same : 

2AP. Lighting or extinguishing any gas-light, letting oflf gas from 
any gas-reservoir, gasometer, or gas-pipe, or gas-conduit, or destroy- 
iog or injuring any gasometer, gas-reservoir, or gas- pipe, or gas- 
burner : 

25^. Destroying, removing, breaking, splitting, cutting, defacing, 
disfiguring or injuring any sign-board or sign, or making, erasing, 
obliterating, altering, marring, covering up or injuring any inscrip- 
tion, letter, number, figure, representation, emblem, token, or signal 
upon any sign-lxiard or sign, whether such sign-lioard or sign lie part 
of, or attached to, or detached or separate from, any building or 
fixture, and whether it be public or private : 

26^* Making or obliterating, erasing, eiTacing, cuttin«; out, alter- 
ing, defacing, disfiguring, cancelling, ex|Hinging or injuring any 
inacriptbn, name, number, description, figure, lalicl, dir<?ction, ad- 
dress, emblem, token, representation or mark upon any building, 
subject or tiling whatsoever : 

27^. Destroying, defacing, disfiguring, scuttling, sinking, putting 
adrift, stranding, infecting, contaminating, rendering useless, impir- 
ing the use or value of, or injuring any ship, vessel, boat or water- 
craft whatsoever : 

28^. Destroying, injuring or displacing the sails, rigging, fiirni- 
ture, or any utensil, appurtenance or part of any ship, vessel, boat, 
or other watercraft : 

(0 The Kev, 8ut c. 130, a, 90, provide aipiiniit tlir drfltniction of trrr* ami plantii within 
th*» cnclomirpt of cf*iiH»tprini. Tn<iM* M^ninjr f"' l»«*«Jjr»'i» **t orimnH^ntM in***!!! t«» rtniH* mthin 
Uie maon of the (iroviiion of th«; Statutra, and «o al*) do thu«i> nonin;; fi*r t*nt-liMtnir or aa 
orwmeiili to moouoicnta and metnurtala generally, aiid they are accordingly afwciAed in thia 
■■bae ct ioo. 
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29*^. Putting up, erecting, removing, displacing, changing, dis- 
guising, changing the appearance of, concealing, intercepting tbe 
view of, injuring or rendering useless or deceptive, any buoy, bed^Q, 
sea-mark, channel-markj ford-mark, fiied signal for navigation, anj 
guide or direction, indicating or used for the purpose of indicating 
or ascertaining course or distance in navigation, inland or at sea, 
whether in canals, channels, or v*' hat ever waters, or the place or way 
and course for fording or otherwise crossing any water, or indicating 
or used for indicating or ascertaining or giving warning of any rock, 
bankj shoal or other danger^ in navigation, fording, or crossing 
passing over, upon or through or by any water: 

30°, Estingoishing the light of any light-house or beacon : 

3P, Putting out, erecting or exhibiting any false or deceptirc 
light or signal or indication whereljy to deceive navigators, travellers 
or others, in respect to any course, distance, danger, object or 
place : 

32^, Destroying, defacing, taking in pieces, rendering uselesSj 
impairing the usefulness or value of, or injuring, any engine, ma 
chine, machinery, water-wheel or other wheel, gearing, apparatus, 
implement, tool, mechanical article, vehicle, harness, tackling, fur^ 
niture for horses or other animals, or for carriages or other vehicles, 
or any part of either : 

33^. Putting out of gear, entangling, obstructing the operation, 
working or use of, unhooking, unbuckling, unhanging, unhinging, 
unfastening, removing, displacing or deranging any gearing, machin- 
ery, harness, furniture, apparatus, implement or instrument : 

As putting the machinery of a mill out of gear; putting a block 
into the machinery of a mill and thus stopping or obstructing its 
operation ; stopping a key-hole to prevent the locking or unlock- 
ing of a lock ; unbuckling a harness ; unfastening a girth ; taking 
the bits out of a horse's mouth ; removing a linch-pin, and the 
like. 
34°. Destroying, cutting, tearing, disfiguring, marring, infecting, 
contaminating, spoiling, rendering useless, or impairing the value or 
use of, or injuring, any article of apparel, or personal ornament, or 
article intended to be worn or borne about the person, or any article 
of household furniture, or of furniture for any building or apartment 
or enclosure : 

35°. Destroying, breaking, spoiling, disfiguring, rendering use- 



1 
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lets, impairing the use of, perforating, marring, contaminating, in* 
fecting or injuring any cask, vessel or utensil, whether for domestic 
or other use : 

S6^. Destroying, defacing, disfiguring, staining, coloring, discolor- 
ing, cutting or injuring any book, writing, painting, picture, cngraF- 
ing, map, chart, drawing, statue, or article of beauty, taste, conven- 
ience, luxury, ornament or decoration : 

37^. Destroying, breaking, injuring, putting out of tune, hinder- 
ing or obstructing the playing upon, any musical instrument : 

As cutting or breaking the strings or wires, removing a pipe, block- 
ing up the kcys.(</) 

38^. Removing, abstracting, displacing, concealing, mixing, cou- 
fnsiog, putting afloat, submerging, scattering or dispersing things: 

As abstracting or concealing a paper, not with the intent of fraud 
or theft, but of mischief; throwing things into a heap, or putting 
them together in a vessel or repository with a mischievous intent 
to give trouble and vexation, or to injure the articles ; or, with 
like intent, scattering and dis[)ersing articles which have been col- 
lected and laid in order by any one. 

39^. Breaking open letters, breaking seals, undoing pckagcs or 
bales, breaking or opening chests, trunks, boxes, vessels or reposito- 
ries; uncorking bottles, taking the bungs from casks, uncovering 
covered vessels or repositories : 

40^. Discharging, or emptying out, or taking out the contents or 
any part of the contents of any cask, vessel, receptacle or re|K>sitory : 

41 ^. Filling, wholly or partly, any cask, vessel, receptacle or re- 
pository : 

ASP. Injuring any thing by means of heat or cold, or by means of 
water, sulphuric acid, or any other fluid or sul)stance : 

43^. Endangering the life or health of another by means of ex|K>- 
sure to heat, cold, or other physical suflering : {c) 

44^. Poisoning, spoiling or mixing any deleterious, oflensive, 
injurious or contaminating fluid or substance with water, or any fluid 
or substance used as beverage, food, or for sustenance, or medicine, 
or as a remedy, or as a preservative of health, for men or animals : 

(^ The putiinir irwtnifncnt^ otit of tuno on SundavN. f(*Mtival Any ami at |Mihlir conr^rttf, 
mifht be a aohuuii miachicr. This aubnioctioii, like Uie othoni in tlim aix'Uun, applioa only ti> 
caaet of miachief maliciuualy done, whereby otiiera might be pnjudiceU. 

(r) If iImUi is thereby cauicd, it is murder or manslaughter. See humicidf. 
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45°* Putting lime, Indian berry, or other substance deleteriofl 
to fishj into any lake, pond, stream or reser?oir| for the purpose S 
destroying the fish :' H 

46°« Poisoning or infectiog the air, or rendering the same ddfl, 
terious or offensive i fl 

47^. Exposing poisonous, deleterious or injunous substances tolH 
taken by men or animals : ^H 

48^. Kilhng, mutilating, maiming, wound ing» disfiguring, mMii^H 
or injuring cattle or other animals : ^H 

49^. Communicating or causing contagious diseases to men or d^M 
imals : ^M 

50°. Destroying, spoiling, wasting, rendering useless, impairiifl 
the value or use of, dis6guring, defacing or injuring any thing ih^ 
properly of, or in the possession and use of, another : j 

61°. Putting animals into any barn, building, field or enclosure r| 

62^. Letting out animals from any barn, stable, building, yard ^ 
enclosure ; or letting loose animals that are confined or fastened ; of 
causing animals to escape, go at large or astray : 

63°. Obstructing any highway, rail-road, private way, or passagfir 
or making pitfals, excavations, chasms or holes therein, or remomg 
railing on the sides thereof, or otherwise rendering the same danger- 
ous or inconvenient to travellers or persons passing over or along the 
same: 

64"^. Obstructing or rendering dangerous to others to pass ovefT 
or resort to, or to be in, any common, public square, public placft 
place of resort or concourse, meeting or assembly : 

55^. Obstructing any navigable canal or navigable channel, or 
otherwise rendering the same dangerous or inconvenient to persons 
navigating or passing along the same : 

66^. Frightening, exasperating or animating a horse or other ani- 
mal, to the endangering of the personal safety or the property of any 
person, or of the animal itself, being that of another : 

67°. Furiously or heedlessly of the safety of others driving or 
conducting any vehicle, or riding furiously or heedlessly of the safety 
of others, where the personal safety of others is thereby imminendy 
endangered : 

68°. Designedly or rashly, and with gross heedlessness of conse- 

» Rev. Stat. c. 55j s. 1. 
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quences, or gross, rash and reckless unskilfulness, propelling or nav- 
igating any steam vessel or other vessel, to the evident danger of the 
lives or personal safety of others : 

59^. Letting fall or precipitating things from the roof of any 
building, or from a height ; shooting bullets, shot or arrows ; or hurl- 
ing, projecting or propelling any missile or thing among or near to 
other persons, or in or into a public highw«iy, or place of concourse, 
meeting, resort or passage, or near to any person, and thereby pur- 
posely or recklessly endangering the life or personal safety of any 
one: 

6D-. Setting on, encouraging or exciting any dog or any ferocious 
animal to worry, injure or annoy any person, horse, cattle or animal, 
or wilful neglect by the person having charge of any dog or such 
animal to call him off, or prevent him from worrying, injuring or an- 
noying any person or animal : provided, Iwwrvcr, that where the so 
setting on, encouraging or exciting, or so neglecting to call oH* or 
restrain any dog or such animal, is nierc^ly the justifiable means of 
defence or protection against trespass or assault or any injury to 
any person, property or right, it is not a malicious injury : ^ 

6P. Letting loose or putting at large ferocious or dangerous ani- 
mals : 

62^. Making alarming outcries or noises, or exhibiting hideous 
and frightful sights. 

3. Injury to another, or in respect to the property, possession, 
rizht, franchise, lil)crty or privilege of another, witliin the provisions 
of the first section, includes injury aiVccting, or wiiicli mii^lit atfcct, 
ihe public generally, or persons unknown, or persons casually and 
incidentally liable therrto. 

i. In rase of injury or mischief to, or in rc»spect to, any tomb, 
gravestone, s«*pulcliriil monuinent, monument in connnem«iration (tr 
honor of any jhtsou or event, or aiiv iTeriion, structure, work or 
object w liatever of v.ilue, of piiMie or pri\.ite utililu fonvenienee, 
ornament or t.iste, or auxiliary to ainiiNement or recn-atiiMi. or eonst*- 
rr.iicd to reli;:ion, or improvement in morals, maiiniTs, le.iriiiii>: or 
«-«-ieMf e, where such ibiiii; does not beloip^ In tlu* person doiiii: ihi 
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injiiryj and wliereby the value, utility, stability, durability, licautj or 
oriiaiiiental effect of such thing is impaired, simh injury or niischlej' 
shall be conclusively presumed to subject others to loss, damage, 
prejudice, and a disturbance in the enjoyment uf their right,(/) 



5. The maliciously and cruelly beating, tormenting, inflicti 
sniTerifig upon, or causing suffering to, any horse^ ox, or other ani- 
soal or liring creauire^ the property of the offender or of another^ is 
n tnaliciotis injury within the provisions of this chapter.{|f) J 

6. An injury or mischief is maliciously done, within the provisions 
of the first and second sections, when it is done without adequate 
legal motive or justilication, with intent to iiyure, prejudice nr put to 
inconvenience anotbcr, or with a reckless disregard to the life, health, 
properly, right, iuterest, privilege, lii)erty or franchise of another, 
where the same i^ evidently endangered by the act — and crtielty to 
an animal, specified ia the fourth section, is malicious, not only 
when practised as aforesaid in this seclion, Init also when praetis 
merely to torment or distress it, or with a reckless disregard to t 
suflfering which will evidently be thereby caused to it. 



J 



I 



7. An act done in the fair exercise, assertion, maintenance or vin- 
dication, in good faith, of a supposed legal right, where there is any 
real or apparent ground for supposing such right to exist, and the 
same is not used as a mere cloak, pretence, or occasion for a ma- 
licious injury, is not punishable as a malicious injury. 

(/) In case of an ancient gravestone, for instance, the property in wJiicli is uncertain, it 
might not be easy to prove that any one, or the community, would be prejudiced by defacing 
it So in the other instances mentioned in this section, many objects which are the most 
exposed to malicious injuries are such that no specific loss can be shown to fall upon any 
one, or any corporation or district, by reason of their beinir destroyed or injured. The com- 
munity and individuals have an interest in their preservation, and have a right to have tliem 
protected and preserved, and in case of their being destroyed, may be put to the expense of 
replacing them. The above section accordinjjly puts them upon the same footing as any 
property in respect to malicious injuries. This is presumed to be the common law, and the 
provisions of the existing statutes, (Rev. Stat. c. 130, s. 20,) ore the same, as far as they go, 

(g) The Stit of the 37th Henry 8, c. 0, s. 4, and that of tlie 22d and 23d of Car. 2, c. 7, 
against maiming cattle, ore expresslv limited to cases of cruelty intended to injure the owner. 
(2 East, P. C. 1072.) By our own law, (Rev. Stat. c. 130, s. 22, p. 712,) " every person who 
shall cruelly beat or torture any horse or ox or other animal, whetlier belonging to himself or 
another, shall be punislied by imprisonment not more th^in a year, or by tine not exceeding 
one hundred dollars." The above section is extended to " any living creature," tlie properly 
of any one, as being the proper construction of tlie above provision of tlie Revised Statutes.' 
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8. An injury or mischief, that is trivial in its character and conse- 
quences, and without appreciahic daniaj[;e, prejudice or inconvenience 
to another, and not accompanied with outrage, insult or indignity, 
is not punishable within the provisions of this chapter. 

9. The rules in respect to malicious injury or mischief by a mar- 
ried woman to or in respect to the property, right or interest of her 
husband, and by a married man, to or in respect to the separate 
pro|ierty, right or interest of his wife, are the same as in resjHict to 
the burning of the pioperty of either by the other. 

10. Persons aiding in or promoting malicious injury are princiiials. 

11. P. A malicious injury, endangering iIk; life or personal safety 
of another, is such in the first degree. 

2^. A malicious injury, not appearing to be such iu the first de- 
gree, is such in the second d(»gree. 

12. 1°. Whoever is guilty of a nKilicious injury in the first degree, 
for which punishment is not otherwise expressly provided by statute, 
shall Ix? punished by(A) 



2^. Whoever is guilty of malicious injury in the second dej;rre, 
for which punishment is not otherwise expressly jirovided l>y statute, 
shall lie punished by 



ik) Some malirioii^ injurif*^ nro pmv idnl nirninxl in tlir tlinr firfit i«rtd of thi' Rrviscd 
Sutiitr* — an, fur iiiMnncc, tiint of ubfttnictin;; n niil-rnml ; (o. :KI, .«. 77.) 
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Sicnov 1. Cotting wood and carrying away timber, grata, ^c. 

2. Entering a garden, orchard, dec. to lake fruit, Ace. 

3. Wilful trespass on Sunday, in disguise, or in the night. 

1. Whoever commits any wilful trespass, by cutting down or 
lestroying any timber or wood, standing or growing on the land of 
inotber, or by carrying away any kind of timber or wood cut down 
yf lying on the land of another, or by digging up or carrying away 
iny stone, ore, gravel, clay, sand, turf or mould from the land of 
mother, or any roots, fruit or plant there being ; or by cutting down 
MT carrying away any sedge, grass, hay, or any kind of corn standing, 
g;rowing or being on the land of another ; or by carrying away from 
my wharf or landing-place any goods whatever, in which he has no 
interest or property, without the license of the owner thereof, shall 
be punished by imprisonment in the county jail not more than sixty 
days, or by fine not exceeding fifty dollars.' 

2. Whoever shall wilfully commit any trespass by entering upon 
the garden, orchard or other improved land of another, without per- 
mission of the owner thereof, and with intent to cut, take, carry 
away, destroy or injure the trees, grain, grass, hay, fruit or vegeta- 
bles there growing or l)eing, shall lie punished by imprisonment in 
the county jail not more than thirty days, or by fine not exceeding 
twenty dollars.* 

3. In case of any of the oflences mentioned in the two preceding 
sections being committed on the Lord's day, or in disguise, or se- 
cretly in the niphl time, after the setting and l)i»fore the rising of the 
suuy the oflender shall lie imprisoned not less than five days, or 
fined not less than five dollars.^ 

» Rer. Stal c Ijr,. 5 11. • Rev Siai c I'X, % 4.'^ ' Rev. Htn c UYi. t 4i 
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I. The wilfullj making a false statement of, or attestation to, on 
wilAiUy suppressing any material fact, on oath, where the oath is 
required by law, or the requiring of it is authorized by law, is per- 
jury.(a) 

(a) A question has been raised whether, in cane of tntiroony being (alee, the imenl is In 
be pmumed to be criminal. ( Adolph Sl Helie, Thctw. of the Pen. Code, v. t\ p. 448.) Ther« 
dtire nijt appear tn ho any surh fn*ncril prreuiiipiion at th(* conunon law, it beinif left to the 
iary to gather the intent from the circumstances, where there is no direct etidence of it 
(Kniirn c:. 5 a & A. !ne», note.) 

Peijury has been definnl as follows : ** Perjury is a crime committed, when a lawfbl oath is 
' by any that hath authoiity, to aoy paraoo, in any judkiai procMduif , who wmmt- 
1 
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2. An assent to, or denial of a fact, is a statemeot of a fact^ 
wiibin the meaning of the preceding section. (ft) i 

3. An affirmation authorized by law^ instead of an oath^ hf m 
respect to perjury, equivalent to an oath. 

4. The oath must be duly administered. (c) 

'i 

etJi absolutely and falsely, in a matter material to the issue or cause in qaestioa, by IheiF owB 
act, or by the eubornation of others," (3 Inst 1G4.) 

** Perjury by the common kw seemeth to be, a wilful falee oath^ by one wbo, being kwftiDy 
r©qiiyi:id to depose the truth in any proceeding in b course of justice, swears absoiutdv# in i 
matter of some consequence to the point in quesiion, whether he be believed or not." (tlawt. 
c. ti&,s. J,7thEd.) 

RussgH'b defmition is the «ame as Hawkint*e, excepting the subslitutiMi of ** cmirt" fbf 
"course'* of justice* (Rusa, b, 5, e. I, p- 1751, Am* cd* 182£j 

*' In tlio case of perjury,'* Btiys Lord Alttusfieid, " 1 take the circumetimceB rc<|iii«ite to b« 
theae i Iht oaih invM he toktn in cr jiididai protr^in^, before a compeUtd junsdittum ; and fl 
mtist be jitataifil to the que^on depttulinff,** (Aylett's C. 1 T. R, 61).) 

"Perjury is a falselioodj aBserted verbaliy or in writing, relating to something preBpirtfff 
paBt, under the sanction of an oatli, or such other afllnnation as is or may be by law made 
equivalent to an oath, legally administered, under circumBtances in which an oath or aMma- 
tion is required by law ; or is necessary for the prosecution or defence of private rtgbti or Ibr 
the ends of public juatlcc," (Livingston's Cr. Code, ch, 10, a, 191,} 

*^' Perjury ahuJl consist in wilfullv, knowingly, absolutely, and falsely swearing, either mih 
or without laying tJte hiind on the boJy Evangeliets of Almig-hty God* or affirming, in a m&iter 
material to tlie issue or point in question, in some judicial proceeding'p by a person to wfacm 
a lawful oath or affirmation is administeTed," (Law a of Georgia, Rev. Code of 1833, p, 171 ) 

** Perjmy is the crime of ttU/id faUt swearin^j to any matter of fact msl^rial to the issue, 
or point in question, when a lawful onth is adminiMered to the party in Bom^jvdidal ptroc^ed- 
ing." (Deac. 999,) 

" The taking of a false oath, wilfiilly and corruptly, in aiiy case where the adlininiatration 
of an oath is lawful, is perjury at conmfion law." (Chapman v. Gillett, 2 Connect R. 40.) 

The definition of perjury in the first section is substantially the same as that in the Revised 
Statutes, ch. 128, s. 1. That definition does not in terms require the false statement to be 
material, but it impliedly and by necessary construction requures this. It limits peijoiy to 
cases of persons " being lawfully required to depose the truth." The word depose is not used 
in the definition in the text, because it is usually applied to cases of written testimony, and 
not to that which is merely spoken. In order to make the definition apply to the most ordi- 
nary case of perjury, it is therefore necessary to give to the word depose an unusual meaning. 
The definition in the Revised Statutes also limits the crime to cases of the attestor " being 
lawfully required^ to make a statement on oath ; the meaning of which is, no doubt, that if he 
may be required so to make the statement, if he make it at ^, though it be optional with him 
whether to make it at all, it is in such case perjury to make a false statement. So, though the 
oath is not in fad required, if it mi^ht be so, the false statement on oath is perjury. This k 
presumed to l»e the proper construction of the definition in the Revised Statutes, and this is 
the construction intended to be directly expressed in the above definition. In some cases the 
kiw absolutely requires the oath, as in cases of oaths of qualification for an office or duty. In 
other cases the law does not absolutely rehire an oath, as in suits between party and pai^, 
but authorizes a party to require it of the other, or of his witnesses ; or to dispense with it 
In these cases " the requiring of the oath is authorized by law." 

(5) That is, a reply of ^^65 orno to a question, or a customary and well known and well un- 
derstood sign of assent or dissent, though not, in ordinary language, the statement of a proposi- 
tion, is, in effect, equivalent to it, and is, therefore, to be considered as included in that word 
in the first section. 

(c) As to perjury in trials before justices, see Sherwood v, Chace, 11 Wend. 41, an action 
for slander ; 7 Dane, Abr. 438 ; 2 Chit Cr. L. 443 ; Dead. 719 ; Cro. Car. 146 ; Hawk, c 
69, s. 3, 7th Ed. 

It is not requisite to perjury that the false swearing should be in a suit before a judicial 
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5. It is requisite in respect to perjury that the oath should be ad- 
ministered, and the wilfully false statement or attestation made, in a 
proceeding, or on an occasion, and in reference to a subject matter* 
in regard to which the statement or attestation may, by law, be re- 
quired to be 00 oath ; and that the statement or attestation should 
be so made that it is or could be used, or has or might have some 
eflect in respect to such proceeding or subject matter.(^) 

6. Where the administration of the oath, and the taking it, are 
merely voluntary, and there is no authority by law to require that 
the statement should be on oath, a false statement or attestation is 
not perjury. (e) 

tribimd ; it if sufficient that the oath is adminutered according to law. (Hawk. c. 60, ■. 3, 
Ttfa Ed^ cited Crown, Cir. Comp. 3ia) 

It it not deemed necewary to give a definition of an oath. What is auch in general m veil 
imdeTatood. What is such within the requisitions of the law depends upon the existing reg- 
■htiooi at the time, and upon the reli^ous opinions of the witness, and the stating tfie 
doctrines on this subject would be travelling out of the limits of the present chapter inlo the 
Mbiect of evidence generally. 

The oath must be administered in substance as required by law, and with such formi as 
by law are made essential 

Our law does not at present expressly make holding up the hand, kissing the book, itc 
Maenual ; but such ceremony, or some equivalent one, is ppenerally undentood to be sa 
Whatever of such ceremony », by the law in force at the time of ^ving the testimony, ee- 
nalMl, must evidently be observed. So as to substance, the law m many cases eip isesly, 
•ad ID all others impliedlv, prescribes what the attestor shall make solemn attestation tOi, or 
iavok* God to witness ; tnat is, that he will speak the truth, that a document submitted is true, 
ifait be will faithftilly dischaige such a duty, that he will support the constitution, iLc, In all 
tiMse cases there can be no peijury where the oath is not, in its import and substance, such 
m the kw authorixes. 

(J) The occasicm may be only in contemplation at the time of taking the oath. In White^ 
C I II. A^ M . 971, an affidavit was made in reference to an injunction. It was objected on 
the trial under an indictment for perjury in the affidavit, that it did not appear that there was 
any bill pending on which an injunction could issue on the affidavit Lord Tenterden re- 
■■nted, that the affidavit ** might well have been filed in anticipation of a motioD for an io- 
joDCtioii, on which it might have been used.** 

(€} In some of the books, perjury is defined to be on occasion where one, being lawfhlly 
reqwred lo depose the truth ** in any proceeding in a court of justice ;" (Ruas. v. 9; p. 1751, 
Am. ed. It94 ;) or ** coutm of justice,'* (Rum. p. 1751, n. Am. ed. 1H94). The reason givw 
hf the American editor of Russell for substituUng *" course** for ** court** in the deflnitiMi, k, 
that ** many pcijuries may be committed out of court ; as in all cases where depoaitioas, affi- 
davits, die. are takrn out of court and befiwe magistrates.** Thv editor, the late solicitor Da- 
vis, who had great experience in the practical administration of the criminal law, takes for 
graaled that perjury msy hv» couunittcd on any Imt/tii occasion for taking an oath. And this 
seems to b«» an ob\i<ius doctrine ; for why should the law require an oath in any case whers 
It does not guard thin sanction by the usual penalty for falw s winning ? This wmild seem to 
be a queiition too plain for discusiion, wtre it not that it has been rawed in tliiglish junsprw- 
deiic«», wherr it wm doubted whether a fiUsehood stated under nath in the IKirtor's CTommonsi, 
la order to obtain a marriage license, was perjury. Alexander's V. I Ii(*arh,tCi Woodman^ 
C. Rim. 1755. Am. ed. IH'i4. In 3 Chit CruiL L. 713, n (u), Mr. C^iitty m inclined to think 
that this was p(*rjurv. 

In a trial before the late Chief Justice Parsons, be appears, according to Mr. Davis^ repett 
of his ruling, to have understood the law as stated in the text He ruled, that a voloaiafy 
false affidavit, intended to be used before a committee of the honsa of ^'' ^ — 
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7. It is requisite in respect to perjury that the oath should be 
taken before a person authorized by law to adminliter the same* 

If the oath be taken before a person usurping an official character, 
^ or before one, who, having authority to administer oaths in some 

H eaaes, has not such authority in such case, though the testimony 

H be false it is not perjury, {/) 

8* A material fact in respect to perjury is one that is pertinent to, 

ttiefo wiB no order of tJie housG to take the affidavit, bul it w»d obtained by \he party iSkUf- 

ected in the subject to be inquired into of his own accord^ was not perjury- (2 Riisa. Dav»*i 
Ed 1834, p, 175a» iL) The TxiVms appeara* by Mr. Davi^'a note, to have tiim<;d tipoii tin; c^^ 
ctimstaticc tlmi tlie cammittee mS no authority to require an affidavit, a fact which tiw* judw 
would probably not have laid atreaa upon, if he had bi„*en of opinion that, ou the faciJ of & 
indictment, the oceasion waa one on which perjury could not have been committM. 

The queirtion whether the adtninietering- or t^ing an oath without reqiiiaitioii or auth<mt| 
by law, h an offence, belongs to onotiier head. The point here ia^ tliat, as the law givas i» p^ 
culiar force or effect to such a statement on auch an allegtaljonj any uioro thian it does lo a atnle- 
mcnt on an iLtteatation coming' witlwn the description of profanity, a false statement in tmch 
case does not noiount to the crime of perjury, U ia not a case in which any ri^ht or intereaft, 
public or private, can be leefally affected by tie circumstance tliat the etatemenl is made mtdei 
the form of solemn attestation. The cme is precit^ely the same om that of a false Blaieraest 
on an oath administered in another form than thai required by law, or by a person not anthfV- 
ized by law to adminisler the oath. 

(/) Harvey v. Boies, Pen. & Watts, 12 ; Bouchier, 2 Str, 998 ; Hawk, P. C. c. G9, b. 4, 7tii 
Ed. ; 2 Roll. Ahr. 257 ; 3 Inst 165 ; Yelv. 72 ; as an oath admimstered in Canada by a Ne* 
York judge, Jajckson t?. Humphrey, 1 John's R* 431?. Hopkins i!, Menderbact, 5 John's R. aSJ4| 
U) a case of a judge of the C, Pleas acting as commLseioner for taking affidavits in 8. J. C ; 
Jackaon v. Humphrey, t John's R. 495, \s the caae of ajudo-e administering an oath out of the 
State ; 3 Camp. 4:3^ij R. Sl Verelstj is where a surrog'ate^e appointment was a nullity^ and whem 
it was held that, though he had acted in that capacity for 20 years, the question of the regu- 
larity of his appointment was open upon an indictment for perjury, alleged to have been com- 
mitted before mm. In Kimersley v. Cooper, Cro. Eliz. 168, it was held that in slander, for 
words imputing perjury before magistrates, the plaintiff must show the magistrates had an- 
thority to admmister the oath ; (S. P. Bullock v, Koon, 9 Cow. 30.) In Van Steembergfa r. 
Kortz, 10 John, 167, a justice of the peace had admitted a party's own oath as ffround for an 
attachment, the statute requiring ^^ satisfactory proof ^ on the part of the creditor. It was 
held, that though the oath was erroneously admitted for satismctory proof, it was still the 
subject of perjury. Spencer J. dissented on the ground that the justice had no jurisdictiQa 
to administer the oath, though he admitted that if a court had once obtained jurisdiction of a 
case, the false testimony of a witness, whose testimony was not legally admissible in the 
case, would be perjury. In State v. McCrosky, 3 M'Cord, 308, it was held, that arbitnton, 
though appointed by the court, had not authority to administer oaths ; that the courts cannot 
authorize persons to administer oaths except in pursuance of an act of the legislatoie. — 
In State v. Hayward, 1 Nott &. McCord, 546, it was held, that an oath, admimstered by a 
justice of the peace who had been qualified before a judge of the state court, but not bemre 
the proper qualifying officers, could not be perjury. Com. ». Calvert, 1 Virg. Cas. 265, is a 
case of an oath administered without authonty. Com'th v. White, 8 Pick. 4^, is the case of 
testimony before the grand jury for the court of common pleas ; and the question was made, 
whether the subject matter of the complaint, in reference to which the testimony was eiven, 
was within the jiurisdiction of the common pleas. Parker, C. J.: '* The question is, whether 
the court of conmion pleas had jurisdiction of the offence, in re^d to which the defendant is 
alleged to have committed the crime of perjury ; if it had not jurisdiction, the whole matter 
was corcan rum Judiee, and therefore no oath could be lawfully administered." See also Da- 
vis's Justice, 34i5 ; 4 IkTCord, 168 ; Alden's C. 14 Mass. R. 388. 

The question in what proceedings or on what occasions an oath may be required, is one 
which incidentally comes up in the administration of the criminal law, but the layin? down 
the rules on this question in detail does not seem to come strictly within the limits of the pro- 
visions of the criminal code. 
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aflects, or may or might affect, the matter in question, the pro- 
ceeding, or the occasion, on or in reference to which, the statement 
it uiade*(g) 

9. It is enough that the fact be indirectly material, by its giving 
credibility or weight to evidence.' 

As where the identity of a thing is in question, and the witness, 
by way of corroborating his testimony, falsely states that he dis- 
tinguished and knew it by certain marks.' 

10. A fact tending to show, and stated for the purpose of show- 
ing, the competency or incompetency of the witness himself, or any 
oiber witness, or the admissibility or inadmissibility of any testimony, 
or that any witness is or is not credible, or in what degree he is 
worthy of credit, is material.(/i) 

11. A false statement wilfully made by a witness or deponent, 
of his belief, impression or recollection, or best recollection, of a 
material fact, is perjury.^ 

12. Where one testifies as an expert having scientific or practical 



> 5 Bk. Abr. Perjury, A ; 1 Hawk. c. 60, s. 8. 

• 2 Mmm. on Cr. L. 521 ; Gheppe's C. 1 Ld. 

Baym. 258} 12 Mod. 142; Rhodcs's C. 2 



Ld. Raym. 8H7 ; 2 Deac. Di; . 1003. 
» Pedley's C. 1 Leach, 327; Miller's C. 3 Wilt. 
427; 2B1. R. bbl. 



ig) Tbe fact falsely tcitifiod to must bo material. Coke, in his definition, aays the fact i 
V9 ** OMterial to the iMue or catMC in qiication.** (3 Ins. 1(»7.) Ilawkina, (c. (K*, a. 7, 7th FA,) on 



fcctin 



eootniy, aaya, ** it ■eemcih to be clear, that a ntan niay aa well be piilty of perjury by a 

affifrmvate the daina^fca, aa by an oath which ii ' 
Lord Manificld, in 1. T. R. (Zl, Aylott*ii C, naya, ** it inuat he material U> the quea* 




ia direct to tho 
ial t<> the quea* 
iinff." I>cacon uaca tho worda ** material to tiic point in qiication." Ilawkina, in 
place, mya, ** I cannot find thia matter anywhere tlioruu|e(hly aettled or debated, and 
shall leave it to every man*s own jud^rment, which, from the consideration of tb* 
of each particular case, may f^enerally, without any irreat diflicultv, diaccni 
the matter, in which the peijurv ia aasiipied, were wholly impertinent, idle and in- 
or not, which seems to be the best rule for detemiininff whether it be puniahable 
m pcrpiry or not" The principle seems to be, that if the false statement or dcclaimtion can 
iMve DO eflect or result in respect to the particular occasion or purpim* of the tratimonv or 
whficatkm, it is not perjury ; and this is the doctrine of the ab«)Vf* definitioiL If the falsifica- 
tMNi could be made use of to any material effect, it is perjury, though it does tuA. m fact have 
any such effect, or is in fact not used at all. And if the oath has b^n duly ailmintstered and 
ii mIsiAed, anv defect in the certificate of tliis fact will n»t prevent iu lieini; |N*rjury, if it be 
a defect whirn can bo remedied. It was so niled by Mr. Justice I^ittlfnlalo, in It^ii, in llai- 
ley's C I r. it V. tliV, wlio rrniarke<l, tiiat '* tht* penury was riHuphie at the tinte of the 
■wearing.** Tlie diKtrine of this case comes within the abo\'e section and sectKMi five. 

(4) Ueac. lOOl, who cites 1 Hawk. c. (2), s. H, 7Ui l':«l.; *i Roll. 41. :it2»: Cnrppp's i\ Ti 
Mod. 14tl; a C. ILd. Raym. <i5d; MuscoPs C. 10 Mod. Ili5; Adolph. Si llelie, Theor. 
Pta. Cod. c. 6; p. 434, coostder luch a false ftatemeot not to be peijuiy. 
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knowledge or skill in a subject matter, a wilfully false statement bjp 
bim of his opiaioD, or judgmect upou, or inference ftom, certain 
facts, is perjurj.(i) 

13* A wilful false statement of, or attestation to, a material fact) 
in an oath of qualification for anj office, employment, trust or duty, 
is perjury ; but a subsequent violation of so much of any such oath 
as is merely promissory, is not perjury. (^") 

14. A statement is wilfully false when the party making the same 
is conscious that he has not ground therefor ; whether the fact stated 
be actually as stated by him or not J (ft) 

15, In order to constitute perjury, the statement must be false in 
the sense intended, by the party making the same, to be convened i 

' 3 Ins! 166 ; Com. Dig. Just. Peace, D. 102 j Hawk, c, 6% s- 6, 7th Ed. } 2 Boss, on Cr. 317, 

518, 3d Am. Ed. 

(i) Mr, AUtBon, in atatiiiff the Scotch law upon this mibject, 8aj« : '* In ordin&fy CMea tlic 
oolh must be to a matter of fact and not to one of opinion^ inference or ai^rehcnsion. TfeoiJgii 
« medical or acientific opinion cannot in general be chaBengtjd as a perjury, becftus© the un- 
certainty and division of opinion in the niedical profession ia proverbial ; yet if it asaert a 
fact, or draw an inference evidently false ; aa^ for example, if n medical attendant swear that 
a person is unlit to travel who is in perfect healtJit or an architect cball declare a tenement to 
be ruinons which is in good condition; certainly tlie ^roes falsehood of such an assertion 
eliall in neither case be protected by the plea that il related to a matter of professional inveS' 
tigation, concerning which a diversity of opinion might exist" (Allison, Prin. Crim. L. of 
Scotland, 468.J This rather conforms to than differs from the law as stated in the above sec- 
tion, on the wnole, for it is asserting that the wilful false statement by a witness, of his opin- 
ion, is perjury, and this is the whole extent of the doctrine of the section. A perjury of this 
description does not as yet appear to have been the specific subject of adjudication in 
common law jurisprudence. 

{j) A false verdict is not perjury. Deac. 1002, who cites 1 Hawk. c. 69, s. 6, 7th Ed. ; 
Bac. Abr. tit Perjury, A. 

The wilful violation of one's official oath by any subsequent official act, may be nomid 
of impeachment or indictment, as the case may be, and it is a falsification of the oath faith- 
fully to perform the duties of the office, but it does not show that the oath of office was fraud- 
ulently and falsely taken. Whether it might or not be a pertinent fact in reference to the 
question of perjury by the same party, in asseveration of some present or past fact in his 
official oath, would depend upon the particular circumstances ; the definition only goes the 
length of providing, or rather asserting, the doctrine of the common law, that the mere sub- 
sequent violation of such an oath is not a ground for indictment for perjury. 

(jfc) " Where a man swears to a particular fact without knowing at the time whether the 
&ct be true or false, it is as much perjury as if he knew the fact to be false, and equally in- 
dictable." (Deacon, 1000.) Mr. Livingston adds the qualification tliat the party must believe 
that to be false which he swears to be true, and on page 15G of his report objects to the pro- 
vision altogether. (Per Lawrence, J. 6 T. R. 637 ; see 5 Yerg. 211, Wilson v. Nations ; Ped- 
ley's C. 1 Leach, 327, n. (g.) ; Com'th v. Cornish, 6 Bin. 249. 

The case intended to be covered by this section is that of a wilful statement of what the 
witness has no knowledge of, not that of a mistaken supposition that he has knowledge of it, 
for he may, if unskilful, mistake the inference of a fact in his own mind, for a knowledge of 
the fact (See 2 Deac. 1000.) 
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CO those authorized to determine, act or proceed iq the subject mat- 
ter, in reference to which the oath is administered ; and it must bo 
such as is or would be understood by them in sach sense. 

Thus, if the statement be literally true, but designedly used to con- 
vey a false meaning, and is understood in such sense, it is per- 
jury.' 

16. Where an oath is required, or the requiring it is authorized by 
law, in case a person makes any statement as evidence ; but his tes- 
tifying is subject to be conclusively objected to by himself or another, 
and, the objection not being taken, he wilfully testifies falsely in 
what b material, it is perjury.(/) 

As where the defendant in a suit in chancery, in his answer volun- 
tarily states a material fact not required by the allegations or in- 
terrogatories in tlic bill ;* or where a party to a suit at law offers 
his own statement on oath, and the other party does not object to 
him as a witness in his own case, and he swears falsely to a ma- 
terial fact ]* or where an incompetent witness is offered and not 
objected to by the opposite party ; or where a witness, privileged 
not to answer in respect to any particular subject matter, waives 
his privilege and answers, (m) 

17. It is not necessary to perjury that the false statement should 
be credited or have weight.^ 

18* The suppressing of a fact is wilful when it is intentional, with 
the knowledge or obvious ground of l)elief, on the part of the wit- 
ness, that he is bound by his oath to state the same.(n) 

• 3 iMt. 166 i RoK. Er. 6T7 ; Lofl\*i GUb. « 1 Hawk. c. m, s. 9, 7ih Ed. ; Bac. Abr. Perja- 
Et. 662. ry, (A) ; Adolphe Ac llel. Th. Pen. Cod. t. 6. 

• I Sid. 274. p. 443 ; 2 Russ. 522, 3il Am. Ed. 

• ScbaSer r. Kintner, 1 Binn. R. 542. 



(n The roluntary falao ■tatcmCDt oft material fact, in an anawcr to a bill in cquitv, in per- 
jmy. (lSid.il74.) 

{m) In thia laat caae it vaa formerly held, that a falM answer by a wiuicaa tn a qucitioii, 
the true amwrr to which would t(»nd U> chminato him, waa not )icrjunr. (IhimuMT*i C. 1 
Balk. 374 ; *2 Deac. Dig. 1004.) It liaa bct*n a quo«ti<in much dim.'Uiuii'd'in cotiiiiion law ju- 
riffinidrarc, whether a question, the amwcr U) which iiiiirhl trnd tn criminatr tin' witnnw, 
could be put, if objected tn bj the op|KMite party, and it haii b«iMi Hi^ttlrd tliat Kuch a qur«tjon 
nay be put, but tiie witneiM w |>rivilcged not tn'amiHer. ThiH in in vlVtt'i iii*tihii|; tJwt, if bn 
does noC a*-ail hmwelf of hi* pnvili*fn*f hut anMW«'rB, ho must aniiwor truly upi»n the «Mith he 
hM taken, under penalty of perjury. 

(■) (Hie ma^ ccimmit perjury by ailoiice. (Adol|>he v. llel. Th. i**nio Pen. v. i^ p. 4*24.) 
The (bUowmg case bean partly upon the aubjoct of the above acction, and partly upon that 
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19. If an eiTODeous statement be made through misapprehensioD 
or mistake, it is not perjury* *(o) 

20. Subornation of perjury is the wilftiUy and corruptly procuring 
another to commit perjury, and is subject to the penalty of perjufj 
in the same degree.^(jct) 

i Hawk. c. @@, s.2t TUi £4, j Epss. Am. Ed. 1334, p. 1753 1 Beac. 999, * B4i\r, Siftt, c. 128^ i< I 

of the msxt In Ihmatoii*^ C. (Rjan & Moody, 109, 21 Comman I^w R, 302,) it wan held W be 
pp pctjwy for ti defendant to a biU in cbanc^ry for »pecitic perforra&iice^ to deaf tiifttiaf 
tetenient had been entered wta^ the agreement relating to Inad ajid not bein^ in wiitiii^ 
#ithm Uie statute of irauds. (8. P. Beitesech's C. Peake't; Add. Casejs, m.) But in Bartleti 
V, Pickenitgtll, ciled 4 Burr 2255, and A Eaet 577, n. (6) decided iS & :i3 G, 2, the defeinlui! 
to B bin inclmncerry chB,reingtiiatt]iodef(?Qdaiit had pnrehaaed rxi eatate for tlje plumtifi'vhu^Ji 
he refused to convey, Envine tAken tlie deeds in his own name, was convicEed of perjtiij, 
Ujough there was no written declaration of Uje trnst, dnd Uie plamtiif in hie bill hud express* 
Iv donied any* In Rex v* Tucker, 2 C. & P. 500, where the prisoner had, under ottk 
ifenied a verbal agreement to enter into paoincrahip in the tmde of drags witli the fdaiotiff; 
and the proof was, that he agreed to divide with him the profits in trading in drugs, bnt iras 
a sworn broker, and eo could not enter into trude, Abbott, C. J, ruled that be was not guiliy 
of peTJuiy* 

In Crtapigny'B C (1 Eap. 280) the defendant had entered into an agreement with D to givt 
him power to prosecute nil nctionje then depending in tiis nonie, ASenvardit, in an affidaTd 
to stay pToceedinofg^ the defendant stated that he had not ffiven any one authority to me m 
his nanie^ Lord Kenyon inquired if the perjury did not depend on the construction of the dee^ 
and on the couoacl for the prosecution renmrking that il plainly did, be eaid the indictnacEt 
could not be maintained. 

The do<;trine of the caea accordingly is, that if the deponent could auppose he had reaxoo* 
able ground for such a coastmction of the deed, it was not peijury. 

It ifl asaumcd in these casea, and indeed in the law of perjury generally, that the inten- 
tionDl suppression of a material fact by the denial of one's knowledge of it^ or by an express 
denial of the fact, is perjury. This is subatantially and in principle the doctrine of the above 
section, since it is plainly immaterial whether the witness knows that he is bound by his oath 
to state any particular fact, by being directly questioned respecting it, or in any other way. 
It is not easy, in most instances, to snow that a witness did know that he wa^ bound to state 
a matter, respecting which no direct inquiry was put to him, and this is the reason of the 
books not supplying examples of such a perjury. But cases may be readily put where a wit- 
ness, not being questioned at all but merely sworn and directed to state what he knew of a 
matter, might, by the very manner of stating it, show that he purposely avoided stating some 
fact ; or it might appear on his own confession on oath on another occasion. Though it is 
ordinarily not easy to prove such a perjury, there seems to be no ground of doubt that it is a 
perjury, and the difficulty of proving it is altogether, as far as it has any effect, in favor of the 
escape of the offender ; the reason is, therefore, the stronger for punishing the offence in such 
case, where it can be proved. 

(o) A question has been made among the Commissioners whether to introduce the follow- 
ing provision : 

** In case a witness, having falsely stated a fact, shall, pending the trial or occasion, volun- 
tarily, of his own motion, and without solicitation, question or suggestion leading thereto, 
retract such falsity and correct his misstatement in time to prevent prejudice or injury there- 
from, he shall not be subject to prosecution therefor." 

The reason for introducing such a provision is to encourage the witness to prevent the 
wrong which might otherwise be done by his perjury. Witliout determining the Question 
whether such a provision would on the whole have a beneficial operation, it is omittea on the 
ground that it is travelling out of the track of the common law. 

{p) The commentators on the French code make a distinction between soliciting perjoxy 
as a mere favor or out of complaisance, and offering rewards or making promises, the former 
not being a crime. (Adolphe & Helie, The. Cyod. Pen. v. 6, p. 474.) 

The Stat 5 Eliz. c. 9, s. 3, comprehends, in the crime of subornation of perjury, the pro- 
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wilfully and fraudulently or corruptly using or ofieiing to 
md genuine evidence, a forged or otherwise falsely fabri- 
cate, or other forged or falsely fabricated written evidence, 
ntication, in legal form, of any document or paper, or the 
ny thing, on an occasion in the course of the administra- 
ce, on which perjury could be committed, and on which 
md genuine certific ate or written evidence is legal evi- 
e the proof of the document or paper, or the identifica- 
hing, would, if legally established, be material, is subject 
hment for perjury of like tendency in like case.'(9) 

wilfully and fraudulently or corruptly using, or offering 
LMit to use, a forged and false document, in the course of 
tration of justice, as being genuine and true, as evidence 
, where the document, if received as genuine and true, 
aterial, is subject to the penalty of perjury in like case 
tendency.(r) 

3ver fraudulently or maliciously deceives another and 
ito a mistake, with the intent to cause, and thereby does 
in testifying in any case or on any occasion, to make a 
sstatement, which if wilfully made would be perjury, 
ject to the penalty of subornation of perjury in like case 
ency. 

• Sicilian Ctnle, An. 167. 

o oath by *' lottrp*, rewards, promiiieii, or by any other ainifftor and unlawful 
»haUMH»vrr;** and by anabigy, thr crime of aoliciting would follow the aanic 

Tt of iliiH portion, and aluo thr next, in inrhided in the chaDter on foryery. 
iitr<Miii(*in<r tlic HaiiH* nubjrrut in tliUi ohapt«*r in, tiiat the production of aocb 
rial fipMM'i'dinp* wniu* to Uv mon* criminal and inore injurioiia to Mociefy 
r of tlH'in 111 any ditr*^*^! way, and Un*y ouffht tlierefore to be intftMluced here, 
iiiuiin ofpniiiMhiiM'tit nhnll br fixed at a hii;)ii*r rate In tlie Rev. StaL c. 1*17, 
K'f, tiic iiK'H* t'itTuvry of such an authentication, or Uio utti'nnff of it« ia aub- 
•nl by iiii|>ri!«Mnincnt for ten yean*; whereaa, by c. It^H, a. I, perjury ta aubject 
y iiiipri'«onTiH'nt ft>r lifr, or twonty yearn. In raae ihr production of a forfod 
i<Mit to fMTjury, aj( in tlie text, it oiij^ht to bt> aubj«H*t tc» a like puniabment 
of a falH«>Iv fabricated c«*rtif)cat(\ an deacribed in tliia aection, ia a miadempa- 

law. i.M.'ii»bi v'h r. «» 'I'. R. ii|«». cited Riiiw, »>n Tr. Uir*,V Am. FA IH'i4.) 
•H(>ll, (H Ka^it, :U'>i,) ]>ird Kllenb«inMi)fh aaid, that he had n<it thr Iraal diinht 
n iinkini: iihi» of r \a\nv in!*tniiiM*nt in order to jjervert the coiime of juatice, 

oirunci? puni.^hable by indictment." 

nt or writini? in jrenuine when it ia made by the party purported by the writ* 
ho mnkor; but a (frnninf* document niay be .1 falaely fabricated one, aa where 
'vf wilfully mAlcev a falae certificate of a copy. 

2 
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24* Whoever maliciously or fraudulently contrives or causes facte 
and circumstances, with intent that by proof thereof, by lestiaioiij 
under oath, in the course of the administration of jusike, any one 
shall be falsely charged with, or convicted or acquitted of, any crime, 
or falsely gain or lose any right or claim, and stich proof is thereupoa 
so given, shall be subject to the punishment of perjury of like ten- 
dency ill Ulte case* 

25. 1^. Perjury, on a complaint or proceeding against or trial of 
any one for a crime subject to capital punishment, evidently tending 
to charge hirn with, or convict him of, such crime, in case he shall, 
on such complaint, proceeding or trial, !jc charged with or convicted 
of the same, is perjury in the first degree.(5) 

2^. Perjury on a complaint or proceeding again&t or trial of anj 
one for a crime, subject to the maximum punishment by iniprison- 
meat for more than ten years, tending to charge him therewitht in 
case he shall, on such coraplaijit, proceeding or trial, be charged with 
or convicted of the same, is perjury in the second degree : and so 
also is perjury on a complaint or proceeding against or trial of any 
one, as specified in the preceding sub-section, in case he shaP 
not be thereupon charged with or convicted of the crime, as therein 
specified, whether the perjury tend to charge or discharge, or to con- 
vict or acquit, the party complained of or accused ; or in case he 
shall be charged or convicted, where the perjury does not evidently 
tend as specified in said sub-section. 

3^. Other perjuries are perjuries in the third degree. 

26. 1°. Whoever shall be guilty of perjury in the first degree, shall 
be punished by 

2^. Whoever shall be guilty of perjury in the second degree, shall 
be punished by 

3^. Whoever shall be guilty of perjury in the third degree, shall 
be punished by 

4^. And whoever shall be guilty of perjury in either degree, shall 
be subject to civil disqualification. 

[s) This sub-section proposes a distinction not now made by statute or the common law ; 
as the perjury in such case has something of the character of homicide. 
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27. Whoever instigates any one to commit perjury, shall be pun- 
ished by and by civil disqualification.' 

» Lawley's C. 2 Str. 904 ; Stevenson's C. 2 East, 362 ; 2 Chit. C. L. 235 ; 2 Deac. Dig. 1005. 
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1. p. A conspiracy is a malicious or fraudulent combination^ con- 
federation, association^ agreement, or mutual undertaking or con- 
certing together, of two or more, to commit any crime, or instigate 
any one thereto, or charge any one therewith ; or to do what plainly 
and directly tends to excite to or occasion a crime or what is ob- 
Tiously and directly wrongfully injurious to another.(a) 

As a confederacy to commit a felony or misdemeanor ;* to prevent, 
obstruct, defeat or pervert tlie course of jtistice,' by suborning 
a witness,' ofToring to a court falsely fabricatod evidence,* dis- 
suadini; witnesses from giving evidence,* attempting to influ- 
ence ilio testimony of a witness,* tam|>cring with jurors;* or 

> Kin;nbury\C. .'» .M.iss. R. Wt : BtiHianan't | C. 3 Ka^t, 3''i3; Jnhns^mN C 5 Show. I 
C :* Uar. M Jnhnv :tl7; MathrrS (-. 4 [ « .Mawl)ry'sC. «; T R r.Il*, 
Wen«L 'J»*i5. T.. cmnut a not, '* Chit C L.j • 1 ll.iwk. c "Jl, <» 1'). Tih Ed. ; 2 Sir 901 . 
.Vif>. n r. , Sti'Vi'M*iih\ r "J Ea%t. y»2 

• IV- WiTt\ r. 2 |!.!l. ?^'2 . 1 Vrx. fV.. whrp.'* II..K 'JTl . 'J Sh-.w I. 

r.in»i'.r.i' y l'» prcv* ni :i pri>><.'i-uti>>ii i*. in ' ll'i>«- l-'C. Am. Kd 1*»'JI ; I S.i'ind -VJO, 
*tiii. ..! I lA \l:.\ui Hs; I llurr. .»|ii, fiillilli'*% C 

* 1 na«k. c. Vl. s l.» ; J Mr '.K)l . SiiV.-nM.n-. I t T It. >.i . O. Lit. l.»7. 

(«) Thi' book* do not dctiiw* coiupiracioc is bciiuf confinrd to iiMdacKMM and fimuduletit 
Molbdenwies, but the uflvnco McmH to bo to ImuUMi in juniprodencc. 
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colluding wiih a magistrate in respect to the discharge of 

public functions,' 
GroundlcsRly to charge any one with a crime or tnisdenieaili 

though without any iiuunt to cause him to he prosecuted lh« 

for/ 
(jSroundleissIy to accuse any one of, and cause him to he prosecni 

for, a crime. (^) 
Knowingly to cause one to he ground less! y indictedj though on im 

indicinitint instiilicieni in law, whereon he could not be coaTiclod^ 

or in a court not having jurisdiction** 
To charge one with a crime, ihongh ht is guilty, with the int 

and for the purpose of extorting monr^y from him/ 
Fnbely fo charge one with being the father of lui illegitimate child-' 
Falselj^ to impute to tme, an act injurious to !iis rt.tputation/ 
To impute to ^my one a disgraceful immoralily, though not a crime/ 
To obniin money from one as a consideration for procuring his a 

point meui to a public office,' 
To sell for the use of man provisions that are unwholesome 
To cheat another by means of ful8e tokens or pretences/* 
To obtain property by means of a false pretence from one 

with intent to injure another pcrson»(c) 
To defraud ottiers. (e^) 






2 Inst. 312, S17 ; Stat. 3 Edw. I, c, 20. 
Best's C. 2 Ld. Raym. 1107; 1 Salk. 174; 

1 Hawk. P. C. 8th Ed. c. 72, s. 2 ; Tibbetl's 

C. 2 Mass. R. 536 ; 1 Str. 193 ; 3 Burr, 1320 ; 

Gritnth v. Ogle, 1 Binn. 172. 

1 Hawk. c. 72, s. 3, 7th Ed. ; Russ. 1803, Am. 

Ed. 1824. 

Hollingberry's C. 4 B. & C. 329. 
1 Hawk. c. 72, s. 2, 7th Ed. 
Rispal'sC. IBI.R.368; 3 Burr, 1320; and see 

1 Lev. 62 ; 1 Vent. 304, was to impute slan- 




der to anolh(?r. 
' 1 Salk. 174; Burr, 1434; 2Ld. Raym. 1169; 

4 St.Tr. 515. 
8 PoUman's C. 2 Camp. 229. 
^ Russ. 1800, 1813, Am. Ed. 1824 ; Macarty &c 

Fordcnbourgh's C. 2 Ld. Ra3rm. 1179; 2 

East, 823. 
•0 CoUins's C. 3 Serg. <Sc R. 220 ; Hevy's C. 2 

East, P. C. 858 ; Roberts's C. 1 Camp. 399 ; 

and see G Mod. 42, 301 ; 2 Burr, 1127; 2 

Str. 8GG. 



(6) 2 Inst 384, 562; 33 Edw. 1, St. 2; 1 Deac. 272 ; Macdaniel's C. 1 Leach, 45 ; Fost 
130 ; which was to cause an innocent person to be indicted and executed for a robbery, in 
order to get the reward offered. See 4 Bl. Com. 19(J, n. ; Kirtlcy r. Deck, 2 Munf. 10, whicii 
was conspiring to cause one to be indicted witliout probable cause. 

(c) Bulkley v. Storer, 2 Day, 531, was the case of an absolute conveyance of land, by a 
debtor to his creditor, with a verbal agreement to reconvey on payment, and two others ob- 
tained a conveyance of tlie loud from tlie creditor by paying his debt, under the false pre- 
tence of having made the debtor a furtlier advance on the land on similar tenns ; for the 
purpose of Uiereupon, and by tliis means, ruining the debtor's credit It is a case of both 
malice and fraud. 

(rf) Warren's C. G Mass. R. 74; Lambert's C. 7 Cowen, 106 ; Ward's C. 1 Mass. R, 473; 
5 Harris & Johns. 317; 17 Mass. R. 184; Bean v. Bean, 12 Mass. R. 21. In Rickey's C. 
4 Hals. 293, held not indictable to conspire to do an act that is not criminal, viz., to obtain 
money from a bank by means of checks drawn by persons having no deposit This case 
seems to clash with the common law, and the general current of jurisprudence, firom the 
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To manufacture a spurious article for the purpose of defrauding 
whomsoever the sanio can !)c sold to.' 

To procure, by tlireats or «)thrr undue sinister means, the marriage of 
a pauper to one seitlod in a diifiTiMii town, for the purpose of 
charging tlie latter willj the j)aupcr*s support.* 

To send a pregnant pauper from one town into another to he deliv- 
ered, in order to chari^e llic latter with the support of her child.' 

To destroy a will, and tlierehy projudici* the devisees.* 

To cause the pro{)erty of a debtor to be conveyed or attached to de- 
fraud his creditors.^ 

To cause execution on a salisfud judgment, to be levied on prop- 
erly.* 

To entice a citizen of a statt* resident therein, out of tlie same and 
within the jurisdi<'tinn of another stair, tliat lie may be there ar- 
rested for debt, though }\v may jusily owe the (h'bt.^ 

To raise or r< ihir** xUv price of a slock. j)ublio or private, by false 
reports, fi)r the purpose of selling t)r buying.(r) 

To raise or reduce the price of a thing by false rumors, reports or 
representations. (/) 

To coercively prevout any one trom being employed by or serving 
another, in any lawful calling, business or .service.* 

To co«*rcivrly prevent any one from t inploying another in any law- 
ful calling, business or .service. 

To prevent another, by nidinri and sinister means, from exercising 
bis trad(\ and to impoverish him. (<:'') 

• Jii.|.r> r. „» M.iv. K ::::•'.. ► Ahin- r . rr.v, 7 IVk r^i: , IVrriMi I-. M.»m. 
■Tnmnf. r I IJ'irr. J:"". : H.-rl-rf- «'. i ■:■. J IVnn K. IJ«»; PrrnM r. MilchrU. « 

Ki^l. r r. !•■.! : ('..:ii}.|. ri i'.\l\. Jin : IVirk- >-tl' \ K VJ.V 

houM-'s C. I Ka-i. r. i' 1«'J; S. r KiisN. ♦ Sw.iii I S:iilill.'iuii-, *^ Wt-ml u'*'*. 

I^^IJ. Tih K.!. ■ n.-lj»^ - <;.-! lir.l. l TyU-r. t.O. 

> K.!-«-.inI.s r ^ M-! ".-'I i - riJi.T' r. 1 I \Vr:..l. ••'. 

• I*e Wm"'. (' •' II ill. 'J- J 

(!«rntin<l;(* JourriryiiMn Tai)on«* rn.»i\ H MikK 10, (Uiwiiw.inl: Hitrhnnniri C. 5 llnr. A: Julinii. 
317: M>*'>p* r. Trafy, 7 Wi'inl. 'i".".*. h;i«« <'Mii5*|»:nn*y by cn'ihtirr with hJM iMittir tn obuin 
p.KHin of 1 tliiril |»«'.-^..ii ijti \\\r i-n-'li* uf th«' 1 iMiT. tn In* i|ili\)T<'«i t-» th«' litriiH'r. .\n«l unc 
ll.vy^ r. •,' Kn-i. r. r. K>. n. : r» St. Tr. I.h;; I/itcli. *M2: 'i 1^1. Kiivm. Hio; I Ilarimnl, 
rem! Kf>bi*rlx**i (*. 1 r.iiiip. If.^.*: V<iiiiiL'*'r*.i (\ I I>t'v. Ki'p. .Tw. wjnrh «.ij« n roiifi|»iriiry tu 
rau<«p niir to )m* iiitii\u'iil<'ii. :iiii| tlii'ii i>* rluMt hint :it pluv. 

\f] I>i* lifn iijfT*.- i\ K .M. JL S. <»7. It iiiii-t \»- i\ tniiii!ti!i'iil nr tiinlt«-ii>u<« ri mtiMlrrary in 
carli fif thf illiiMtratMibi Civi*ii, iln titlierwinc it «1in*<* imt riiinf witliiii tli«' «lf riiiiliiin orcoiiN|ii< 
nuy. 

if) Stilt. *> A: :i Kih«.(i. r. I.'i, mhirli ri'latos in n rmi-ijunry tn nii'«i* IIh* |»ri«-'* nf pMVWonw. 
Tiio »j>-i-iti.-!it|i.!i «•!" til" ciirrii:** III llif i^fritiit'' M sii|i|»iiHr(| tii b»' |i.irt ••!* •■•ir •■«iiiiiiM»n law, 
though till* |iiini«li.ii*nt i-* ii.»t tlii* hjiiii' : lunl tln-n* iIimw not Mffm tn In- miy ilitTi'n*iM*f hf- 
t»<— ri |ir<iii4inii>t :iiii| otinr nrtpji" in fi'^jNit tn n roii>.;iiri» y. \Vh«*n' n'|ii»rtt himI r«'|ini<i»n- 
tatpiris HP" rr.iii(]iili*ii:ly nruli'. by ruii-piriry ti» ili'f.'ivi- ninl rbi'nl otbi'r*, tli«* faur m witiiin 
tbo pUiii li'H'tnn'H nt'riUHptrnry, ti> wliiti^viT Miibjift nf Hale it ri'lateN. 

xe) Ki-.-l.".'- i\ 1 I«e.vii, '^1. Irinl Kll«'iili»PJti;:ii roiwiilrniJ Ihw ti» Im* a ruik*pinrr in 



4 ^f^m coNSPiRAcr. ^^p ^ 

2®* Aoy person knowingly acteding to and joining ie a conspipcy, 
after rlic same is formed, is a party thi^rnto, no Icj^s than one ulio 
originaljj takes part in fanning the sani<\* 

3^, Jt is not r*.^fiaisitc that tlie act agri*ed ij|»aii should iic done nr 
attempted in pursuance of the conspiracy, — ^the conspiracy itself 
constitutes the oflbnce/^ 

4P* The public^ as described in the chapter on cheating, ii ^^m- 
other ^^^ within the meaning of thi3 first sub-section. (A) 

5®. A malicious or fraudulent combination, confederacy, asscMria- 
lion, agreenient, or mutual iindcrtakin(j:» or a concerting toj;eiber, ta 
abstain or refniin from, or to forbear, refuse or neglect the doing of 
a thing, is a conspiracy, where such abstaining, refraining, forbear^ 
ing, refusing or ncglircting is criminal, or in contra vtiiitJOQ of the 
rights of, anfl wrongfully injurious to, another. 

G^* An injury to another is vvron;;fully so, within the meaning of 

the first and fifth sub-sections, where it is not done in the legal 

exercise of a legal right of the party douig the snnie^ or is done in 

illegal contravention of the legal rights of anothcr.(i) 

^^^. A concert umong persons inLerested to deprive another of an office 

' A Wend. 2a). I pr's C 3 M. A: S. 07 ; Jiidd^s C. 2 Mas-,. R. 

« 1 Lew. 22, 52 ; 1 Vent. 304 ; 1 Ld. Raym. 321) ; Best's C. 2 Ld. Rayra. 1167 j Spragg's 

379; 1 Salk. 174; 1 Str. 193; Th. Rayra. C. 2 Burr, 993; Rispal's C. 3 Burr, 1321; 

417 ; Russ. 1807, Am. Ed. 1821 ; De Beren- | Robinson's C. 1 Leach, 37. 

restraint of trade. Turner's C. 13 East, 231 ; and see 1 Str. 144; 1 Lev. 125. Clandes- 
tinely to obtain tiie secrets of one's trade, with intent to injure him therein, has been held in 
New York to be punishable as a conspiracy. Jones v. Baker, 7 Cowen. 445. This was a 
case of obtaining from a journeyman tJie secret of his employer's trade to New Orleans, for 
the purpose of competition in tlui same trade. The action was against tlie journeyman and 
the party Avho tampered with him. 

{h) It is enoutyh that a conspiracy is injurious to a particular clnss of persons. Per Bay- 
ley, J. 3 M. & S. 375 ; Judd's C. 2 Mass. R. 320; numerous cases cited by counsel in Judd's 
C. ; De Berenger's C. 3 M. & S. 07 ; Starling's C. 1 Sid. 174, was to impoverish the farmera 
of the revenue. 

(i) That is, in order to show a conspiracy, where Uie act is not in itself criminal, it must 
appear that anoUier, viz., the public, or any person or persons, would be prejudiced or damni- 
fied by tlie execution of the desicrn of the confederacy, this being an essential condition and 
pre-rcquisite to conspiracy, which appearing, the burtlien is on the parties entering into the 
confederacy to show a legal justification. Persons may do many acts in the exercise of tlieir 
legal rights, whereby others may be indirectly or even directly prejudiced ; and so persons 
may cooperate and combine for purposes that may be incidentally i)rejudicial to otliers, as for 
the attainment of an object of common pui-suit, which can be obtained by only one set of 
competitors, but the prejudice to others in such cases is not what is ordinarily understood by 
an in/uTJ/, for in these cases there is a legal justification. This exception is implied by the 
word tnjuryy so that tlie definition of oonspiracy might be that it is an " injurious confeder- 
acy," that is, a confederacy meditating detriment to others without any justification ; but it is 
deemed more distinct and perspicuous to mark this discriminating limit of tlie crime by the 
terms " wrongfully injurious," giving an explanation of the same as in this sub-section. 
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in a company prohibited 1)y law, and which he cannot legally 
liold, is not a conspiracy :(./') 
Nor is a concert and C()6|H*rntion, on prohahio canso, to prevent by 
lawful means or duly to prosecute lor a crime' (X:) 

2. A conspiracy may l)o such by reason of cither the end or means 
being illegal or wrongfully injurious.''*(/) 

3. The conspiracy may Ik» unlawful, though the act pro|)osed to 
be done would not be unlawful if done by an individu:d without any 
confederation with others.*** 

As to seduce and carry away a fiMuale, alibouj:h. by llie law of the 
place, such seduction and abduction by an individual ic* not a 
crime.* 
To raise or reduce tlie waires of any ])articular class of persons.* 
To hiss an actor or dauni a play at a tliealn*. wht re ^o doinj; plainly 
tends to produce a riot, nuisance or bn*aeb of tlu* peace, or vio- 
lent tumult and disorder, to the disturbanee, annoyance and 
alarm of ot!iers.(//j) 

>B.--:S(V 1 S.ilk. 171: '.• Co .V» ; i;;il.!.rM'.. ■ Tin- ramJ.rik-.- J..in!i-yiii.-:i T:iilor>' C. S 

C. L. 24.'i. M«».l. 11 ; C.ir.isl.'''^ e 1 Journal olJuri^pru- 

• 2 RujiN. l*'l»0. Am. K«l 1*»'JI. .U-n-f. .:::> : Whar^oir^ Ih/ roi.-iMi;i.v. I. 5 ; 
» Pff (irii>f. J iTiMnuU-y'se •*• T. K. •".'Iii ; ^ ; V«Ttii"' ' LI riiv.\ I Piinr. 'JITJ; Fi-^Iit'!! 

.Mwi II; Ju.M'n C. J 3I.i>'. R. :;■.•'.«; IM- C 14 W.-n.l. '.». wii-ii- si, ,..> IX ia.,1 li|^m coin- 
war li*N ('. h .Mtnl. :;?«» ; 1 K.iM. IV r. lin». I im'.Iiii/ a^xHj ii. . :.' inr !'!•'>• <uiiiiii • if the 

• An4!»Tv»n'> C .'» Itnuit. r'J7 ; I^ii. (Jr^'V ■^ r. .'i r.>ii->]iirary. Awl >»o TvM':I«*lini".>» I'. 1 Lev. 

Statr Tr. .'i\.» ; Wali. li.M'> V 1 !».■ ir ■{■/. 'J.'»7 ; S. C. Shi :>^'. 
DclavaiMV :: lluir. 1 IV.. 1 

ij) Strattmi** (*. ] (*.iiiip. .%!'.), n.. wliirii wiis n romliinnlinii in fnrt in fftipi*«irt of tlio liw, 
not in riintniv«>iitMn of it, i<r i»t' tlic \r<rn\ ri'rlit/i <>r iirivilr<n>« nf riii\ tHT<*tin. It uti<i mit 
wnmirful in any itcnin-. 

'4) Two rHM'M lia\r bri-u iIiTitli'.l liy I^ nl K'N rifi'»rin;i'Ii ir..'i»!;-;:«;»i»tly ^%tlll tlw rurn'n! <»f 

jiirinjirudt'iM n llii- .-uliji«t til* «-..:mj';r:H-y. * »n" fl' ili'-iii. iTu-n-r^ t'. L'i l!;i«.i, V^J^.^ waji 

Ibal ff tM'r«o:M :riiiii;'^ To^fitlii-r in flu' itt/iit iniK*. nri:.<ii uitii otVt-n-iv" w«m|m.i:h. ..n.) |iir ihi* 
pur|iuM* of n'-iHtiii;: <>p{>i>oinon. intu a jtrtmrrr^ in (<r«!«'r («■ r>n:iri' )im«*'> ; uIik It w.-iii lirM tH>t 
to bo a cunKi'incy. I^fml rJ|i-iiiioiii>i:li. (*. J. r«-ii>.irl.j>/. \\\\\ it v. ^h iinly a i a.l trl>^|)uH<4, ami 
that if thiti writ' Ih-M t<i bi- ii iNin^lnnit-y. vwrs .ut •>!* ii])<|ii.i!ili'-<'i }-< i ->•:■- ^iMxittatr ttn an- 
«<lr« r*ii ;rn*iin<U woujil In* ri|ii:il!y iiiiiirtali!<'. ItiK Mr. !>•• 'rMii* {%. I, ji. 77.",; r«'iiinrkn, thai 
l^»rii KlIfiilHiriMii^ir'i ili*ii<'ri|itiiili iif till.** |«iMr<'ilili'/, ji.- !•. .m » i...'r» !\ .i r(\il t n *jmi}"«, wnii 
quite qii«Mioii,iti!i>. A ntatiit-* has sinr** iii'i'n |>.ih-i'iI in IIul'I.iihI. t* <<< <». L • . i*^'. -• '•'.; liiak- 
in^ a liki* art highly ffnil. Tlii> hIImt ^a^ .i iM->i' r;.l« .1 Ity tii<- -\\,\*- •niiiH'iit nml aMi' jndt^o 
at Ni<«i |'nti«, PyMViTu ('. I Stiik. KrJ.i if :; i-i.iiilnn.ihon t<> (li> .1 :ii.Mtl.i'r iii tin- n.iN- i>f an 
UiL'i'Minil ht.intr :i« Iti-itiL.'' N<iU!i<!. am! nari.i:i*i ! t-> \\v «ii. wli:<^i .oi'iM-.r* foii i\i> Im «-n n ; litnrti-t* 
of ciinipirai'V to iIm af, iinl ■•" i! • r)i:,raitir i- » ii .!;:•• I !-y tli- h in t:.'y. in n ^Mr«l tii »li.i !i a 
•p»vifir |inivi!<;«in i> iMii«" ui nn<>lii«-r stM-tM'n. 

'f- \ ron-«;»inry it-« If iiny raii.-^ * •l.HiJ iiff, i. •'. IruuWt^ ukuiiivii'^ .!■» "f fri-"Mure, t)iikii;*|i 
n** mri !if limit* in jMirsn.uii-i' i.f M. Swan r. S:iiMlt mw, " \\"i:ii!. <'7«! ■ Tli »• H. flu* •■■n- 
%pi-ary il^flf i:iay In ill-' illii:;«l i'."'iw. Aiul .-• i- ItoJiii, . ..* i'. I L- . » i:. H* ; f .Mn.l. «^«*I ; 
1 \Vili«. -II : IJ Uurr, li:*!*, an to n ci n.^pirary In tU* a U .,'ai .«••. l»y il!« „'■•* ' '•'■ 

{m, VvT Maitfiirhl, C. J. Cliffora r. Ilriiuloii, 'J r«i.ip. IVOi Ai..»ii. i ii' 1 'J 'i'. Ii. «\.-. Tiir 
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CONSPIRACT. 



To prevent the bnrtal of a corpse^ though for the purpose of ditsec- 

4. Tlie act of each patty to a conspiracy, in pursuance thereof, is_ 
the act of all.^ 



6, Husband and wife cannot by themselves, without others, 
guilty of a conspiracy, and the acts or confessions of either are not 
evidence against the other, in a prosecution for conspiracy,^ 

6. Conspirators may be tried Jointly or severally.^fi) 

7. Where one is convicted of a conspiracy to commit a misde- 
muanor, he is not liable to be thcre^after tried for such misdemea- 
nor; and where one h convicted of any felony or misdemeanor, he is 
not liable thereafter to be tried for or convicted of a conspiracy to 
commit the same * and if a conspiracy to commit a crime and the 
commission of the same be charged in the same indictment, the 
defendant is liable to be sentenced for one only.(<?) 



Yomig'sC. cited 2 T. R. 733 j 2 Chit. C, L,3fi. 
?hil. on Ev. 76 ; 1 Deac. 2ft] j see Salter'^ C. 
5 Esp. 125. 
^ Kirtley f. Deck, 2 Mass, 15, to the pciiiu that 



they alOTio cannot cojiBpre; ArcUb. Pr, Q, 

Deac- 2VJ. ~ 

* A knit's C. Mns.s. R, 



i 



doctrine applies equally to any other exhibition and public assembly. Every one has a right 
individually to a})prove or disapprove, with suitable demonstrations, but not to conspire in the 
manner stated in the text. 

(n) Mr. Deacon remarks, tliat the joinings of parties in prosecutions for conspiracy has been 
oppressively practised, by tlius preventing tliem from being witnesses for each other; and he 
adds, " It is to be hoped that the courts will discourage prosecutions for conspiracy, where 
die object is not decidedly criminal, and where tiie fact of conspiracy to effect tliat object is 
not thoroughly brought home to the several parties charged." (1 Deac. C. L. 272.) 

In regard to the last remark, it is surely not to be questioned, for no one certainly ought to 
be convicted of a conspiracy, unless it is proved against him to tlie satisfaction of the jury. 

As to the proposal to limit tlie offence to combinations for crimes, the law is certainly oth- 
erwise, as it is laid down in all the books and shown by many adjudged cases, and the courts 
have not authority to change the law, this being a proper subject of legislation. But it will 
appear from the cases stited by way of exposition, it is apprehended, that tlie law ought not 
to be changed to the extent proposed by Mr. Deacon. 

Mr. Justice BuUer, in Paisley v. Freeman, 3 T. R. 58, says, that if an act, a confederacy 
to do which would be a consj)iracy, be done by an individual, the injured party has a right of 
action for reparation in damages. This proposition stated conversely is, that conspiracy for 
private wrongs, as distinguished from offences, is limited to cases where the wronged party 
would have an action for redress. But there are numerous cases against this doctrine. 

(o) The rule of the common law is, tliat a conspiracy is merged in a felony committed in 
pursuance of it, so that after the commission of the felony, the crime in conspiring to commit 
the same no longer exists. But in case of a misdemeanor, there is no merger of the conspi- 
racy, so tliat tiie offender may be tried, convicted and punished for both. (4 Wend. 265.) A 
conspiracy to commit a misdemeanor, and the committing of the same, may be joined in an 
indictment at common law, (Kingsbury's C. 5 Mass. IOC;) but not so of a felony, (Ibid.) 
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8. A conspiracy may |)c proved directly or circumstantially.* 

9. In a trial of any one for a conspiracy, another, charged as a 
co-conspirator, may l)e a witness ; and in such case the two may be 
separately tried, though joined in the indictnient.(y;) 

10. On a prosecution for conspiracy, if the jury find, or the mag- 
istrate, having jurisdiction of the fact, consider, the oflence to lie 
trivial, the defendant shall he discharged, with or without costs, at 
the discretion of the court. 

11. P. Conspiracy to commit, or to instigate to the commission 
of a felony ; or to charge any one with a felony ; or to prevent, ob- 
struct, defeat or pervert the course of justice ; or to forge or coun- 
terfeit or cheat, to an amount exceeding one hundred dollars, is in 
the first degree. 

2^. Cons[)iracy not appearing to be in the fust degree, is in the 
second. 

12. P. Whoever is guilty of conspiracy in the first degree, shall 
be punished by 



2P, Whoever is guilty of conspiracy in the second degree, shall lie 
punished by 



» 2 Bl K :J'C . r4.p.'\ r I Sir. Ml.- «lc.l 1 r^-ar. 'Jsii . P..|liTmn's C. 2 Camp 'JXI 

« 

(p) To )irf*v<'iit n|ipn*fiHit>ii I , jniniii^ partita, nnil thiM di'privinfr mmK* of tlio trstimony of 
nthcre ; iH>«* on Uih matter, I l)i>ac. 27*^, citcil nbuvc in iH>ti' (nl 



CHAPTER 

OBSTRUCTING AND PERVERTING THE COURSE 

OP JUSTICE. 



CONTENTS. 

SiCTiov 1, 2. Escape. 

3. Rescue. 

4. Aiding in escape or reacae. 

5. Officer permitiiog escape. 

6. Refusing to receive a prisoner. 

7. Escape bj negtigeoce. 

8. Refusal to serve process. 

9. Refusing assistance to an ofllcer. 

10. Reftising to make an arrest orderad by a magiitnle. 

1 1 . Rescue of goods. 

12. Pretending to be an officer. 

13. 14. Unlawful oaths. 

15. Compounding for crimes. 

16. Preventing or suppressing evidence. 

17. Threats and intimidation. 

18. 19. Other obatmctioos to the conne of jvsiiet. 

20. Attempt. 

21. Embracery. 

22. Bribery of a public officer. 

23. Maintenance— champarty. 

24. Presumption. 

25. Commtm barratry. 
2f». Contempt. 

27. Summary proceeding. 
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1. P. Whoever, being lawfully made prisoner! or lawtullj de- 
tained, on conviction or charge of any offence, or as a witness in 
any capital case, voluntarily escapes from such imprisonment or de- 
tention, shall, in case the offence with which he is charged or of 
which he is convicted, or on which he is detained as a witness, be 
capital, or punishable by imprisonment in the state prison, be pun- 
ished by 



ERVEir 

2^- In case of such escape from imprisonment on convicOon or 
charge of, or as a witness in respect to any offence otherwise pun- 
ishable than as aforesaid, the person so escaping shall be punished bv 



J 



2. Whoever, being a prisoner lawfully detained in the custody of 
any officer or other person authorized by law to detain such prisoner, 
in any other case than those provided for in the preceding sectjog 
voluntarily escapes, shall he punished by 




3. 1*^. Whoever rescues any prisoner or person lawful l>^ held in 
custody on conviction or charge of any offence, or as a witness on a 
criminal charge ; or aids or assists any such prisoner or person so 
held in custody in his design or endeavor to escape, whether his es- 
cape be or be not effected or attempted; or conveys into any jail, 
house of correction, house of reformation, or other sucfi like place of 
confinement, any disguise, instrument, tool, weapon or other thing, 
adapted to facilitate and with intent to facilitate the escape there- 
from of any such prisoner or person lawfully so held in confinement 
therein ; shall, in case such prisoner or person so held in custody is 
confined or detained on conviction or charge of, or as a witness on 
any charge of, any crime, the punishment for which is capital, or im- 
prisonment in the state prison, be punished by 



2^. In any other case, he shall be punished by (a) 



(a) Rev. Stat c. 128, s. 12. The statute does not specify tlic case of a person detained as 
a witness. 
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4. Whoever aids any prisoner, lawfully imprisoned for any other 
tause than those mentioned in the preceding section, to escape from 
the custody of any officer or person authorized by law to detain such 
prisoner, shall be punished by^ 



5. Any jailer or other officer who voluntarily suffers any prisoner 
in his custody upon conviction of any offence, or upon any criminal 
charge, to escape, shall suflbr the like punishment and penalties as 
the prisoner, so sufiered to escape, was sentenced to, or would be 
liable to suffer upon conviction for the crime or offence wherewith 
he stood charged.^ 

6. Any jailer or other officer, who wilfully refuses to receive into 
his custody any prisoner lawfully committed thereto, on any criminal 
charge or conviction or lawful process, shall be punished by^ 



7. Any jailer or officer who, through negligence, suffers any pris- 
oner in his custody, upon conviction of any offence or on any crim- 
inal charge, to escape, shall be punished by^ 



8. Any officer authorized by law to serve or execute any lawful 
process to him directed and delivered or offered, requiring him to 
apprehend or confine any |)erson convicted of or charged with an 
offence, who wilfully and corruptly refuses, neglects or delays to 
serve or execute the same, whereby such person shall avoid arrest 
and go at large, shall be punished by^ 



» Rer. Sui. c. 1*>, i. 13. 

• Ber. S*al r. 12«, §. 11. 

• B«T. SUI. c. 12**, s. 15. 



* RcY. Stat. c. 12<», t. 15. 

• Rev. Stat. c. 12^, s. 16. 
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9,. Adj person lawfully required in the oame of the commoa^ 
wealth, by any sheriff, deputy-sheriff, coroner or constable, to assist 
him in the execution of his office in any criouDal ca3e» or in the 
preservation of the peace^ or the apprehending or securing of any 
person for a breach of the peace, or in any case of escape or attempt 
thereof by any person arrested on civil process, or of resciia of any 
person so arrested, or attempt thereof, who refuses or neglects la 
render the assistance so required, shall be punished by^ 




10. 1^, Any person lawfully required by any justice of the peace, 
upon Tjew of any breach of the peace or other offence proper for his 
cognizance, to arrest the offender and bring him before such justice, 
who neglects or refuses to obey such requisition, shall be punished by* 



J 



2^. And any person so required, to whom such justice shall be 
known, or shall declare himself to be a justice of the peace, shall net 
be permitted to plead any excuse on pretence of ignorance of his 
office. 

11. Whoever rescues a thing that is under legal seizure, attach- 
ment, arrest, distraint or detention, with intent to defeat such 
seizure, attachment, arrest, distraint or detention, or impede, oppose 
or defeat the process, order, proceeding, authority, privilege, fran- 
chise or right, whereby the same is seized, attached, arrested, dis- 
trained or detained, shall be punished by(6) 



12. Whoever falsely assumes or pretends to be a justice of the 
peace, sheriff, deputy-sheriff, coroner or constable, and takes upon 
himself to act as such, or to require any person to aid or assist him 

' Kcv. Stat. c. 128, s. 17. « Rev. Stat. c. 128, s. 18. 

[b) Rev. St. c. 113, s. 15 ; penalty for rescue of beasts distrained, 5 to $20. Rescue of a 
thing distrained or arrested, is an offence at common law. (Russ. 523, Am. Ed. 18*24; Cro. 
Cir. Comp. 665, G&j ; 2 Stark. Cr. PI. 644 ; 2 Chit, Cr. L. 201, 204, 206. See Cod. Pen. a. 
245 to 256, on this subject) 
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in any matter pertaining to the duty of such pretended officer, shall 
be punished by^ 



13, Whoever administers or assumes to administer to any one, or 
voluntarily suffers to be administered to himself, or takes, any oath or 
obligation in nature thereof, not required or authorized by law, shall 
be punished by^ 



14. The preceding section does not extend to an oath or affidavit 
administered without any intentional secrecy, to establish any claim, 
petition or application, by any person authorized to administer oaths ; 
or to an oath, affidavit or deposition to verify commercial papers, or 
papers or documents relating to property, or which may be required 
by any public agent, officer or tribunal of the United States, or of 
any state thereof, or of any other country ; nor is the said section to 
be construed to abridge the authority of any magistrate.(c) 

16. 1°. Whoever, having knowledge of the commission of any 
offence punishable with death or by imprisonment in the state prison, 
shall give or receive any money, service or other gratuity or reward, 
or any agreement therefor, upon an agreement or understanding, 
express or implied, to compound or conceal such offence, or not to 

« Rev. Slat. c. 128, s. 19. See Cod. Pen. a. 258, 1 « Rev. Stat. c. 128, s. 24. 
on the same subject. | 

(c) Rev. Stat c. 128, b. 24. The two preceding sections are taken from the Revised Stat- 
utes. The &iglish statute of 37 G. 3, c. 123, s. 1, on the same subject, is, that ^ any person 
who shall, in any manner or form whatsoever, administer or cause to be administered, or be 
aiding or assisting at, or present at, or consenting to the administering or taking of, an^ oath 
or engagement, purporting or intended to bind the person taking the same to engage m any 
mutinous or seditious purpose, or to disturb the public peace, or to be of any association, so- 
ciety or confederacy formed for such purpose ; or to obey the orders or commands of any 
committee or body of men not lawfully constituted, or of any leader or commander or other 
person not having authority by law for such purpose ; or not to inform or give evidence 
against any associate, confederate, or other person ; or not to reveal any illegal act done ; 
or not to reveal or discover any illegal oath or engagement which may have been adminis- 
fered or tendered to, or taken by such person or persons, or the import of such oath or en> 
gageraent,** is declared guilty of felony. And by s. 2, the same provision is extended to the 
talung of such an oath. A comparison of the two statutes shows the difficulty of specifying 
the occasions on which, and objects for which, an oath may be administered and taken. 
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prosecute therefor, or not to give evidence thereof, shall, if such 
oflTence be puDishable with death or by imprison me at io the state 
prison for life, be punished by 



2°. Otherwise, he shall be punished by(d) 



As where the owner of stolen goods agrees thatj on the same being 
restored to him, be ■will not prosecute for the theft. 

Or where any one, knowing goods lo have been stolen by some one, 
restores them to the owner on receiving a reward therefor, upon 
an agreement that the crime shall be concealed and no prosecu- 
tion commenced therefor. 

Or agreeing to drop or defeat a criminal prosecuiion upon certaiti 
terms and conditions/ 

16p Whoever wilfully intending to prevent the due administration 
of justice, or the due execution of the law, or to obstruct or pervert 
the course of justice, shall give any gratuity or reward, or make any 
promise thereof, express or implied, upon an agreement or under- 
standing, express or implied, that any one shall evade giving his 
testimony, or shall destroy, conceal or suppress any deposition or 
other legal evidence in any suit or proceeding in the course of jus- 
tice, criminal or civil, shall be punished by(e) 



17. Whoever wilfully obstructs or attempts to obstruct the public 
legislation, or the due administration or execution of the law, by 

1 Collins V. Blanturn, 2 WiL^. 311 ; Ed^combc r. Rodd, 5 East, 302 • Deac. Ahr. 2G1». 

{d) Rev. Stat. c. 128, s. 21, provide airJiinst tokhi^;, but not nrrn'mst driving a gratuitv on an 
afrrcenicnt to couipound ibr a crime. (Deac. 2(37. 2(j8 ; Soutlierton'sC. (> East, 126.') This 
was indeed the misdemeanor apfainst wliicli the ancient common law was espcciallv directed, 
particularly in tlie case of theft or robbery, wliere the owner of the thinj:^ stolen gives a re- 
ward for its restoration and afjrees not to prosecute, or aorees with any one, on tlie tiling 
being restored, to ask no questions ; that is, to favor Uic concealment of tJie crime. 

(e) If the agreement be for false testimony it is subornation of perjurj-. 



THE COURSE OF JUSTICE. 7 

threats of yiolence against, or intimidation of, or endeavoring to in- 
timidate, any member of the council, or senate, or house of repre- 
sentatives, or any legislative, executive, civil, military or judicial 
officer, or any officer, functionary or person legally charged with any 
duty in the administration, enforcement or execution of the law, 
shall be punished by(/) 



18. Whoever, otherwise than as specified in the preceding sec- 
tions, wilfully and not in the legal exercise of any authority, power, 
function or right, guarantied or granted by the constitution or laws, 
prevents, obstructs, disturbs, defeats or perverts the public legisla- 
tion, or due administration, enforcement and execution of the laws, 
whether by wilfully hindering any public, executive, legislative, ju- 
dicial, civil or other ofticer, commissioner or functionary in, or wil- 
fully diverting him from, the discharge of his duties and exercise of 
his rights and functions under the laws and constitution, or in any 
other way or by any other means, not authorized by law, shall be 
punished by(^) 



{J) Rcr. Stat c. 128, «. tW, provide a^irvt nny oni» ilis^uisinj; hinwrlf lo cotiunit Uio 
ctteoce prohibited in thin section, but not directly &(rBin.st tiio offence itj«eir. 

Or) Rev. SuiL e. 12H. g. 20, provide n|niin«t any one'n dinpnisinjf hinwelf for the purpoM of 
^ob«tnictinjr, hinderini^ or iutemiptinj^ any officer or othtr prraon in le^nil [lerforniance of hit 
duty or exen i«e of hi^i rmUXm under tlie coiuititutinn nn<i laws.** TIuh inip'ie*, llinl ob»lrurt- 
injf, &c. in a rriine, and Jt im iw* f«perifu'd in tins mrtion, and tlm («<H:tion u»r.vpri«H!«ly exti-ndi'd 
to lejji»lalivc officem and funclionnrieii, but dm^ji not include "any Drrj«»«," for one may in 
many ca^ew obntruct penMUu* in tlie exercise of tlieir private nghia umler the constitution and 
lave, with<mt tliereby cotnnnttinc any offence. But if one knowinffly and wilfully obntnicta 
the due coume of niakin«?, adminiwterinjf or executing the lawa, whether, in »o doinir, he hin- 
dem or d«wi not hinder any public fuiK^tiiuiar)* in the dLscharjre of hi* dutien, it »«'rmj» plainly 
to be a niii^enieanor, ami, accordinji^ly, thia wnrtion, in itii conclimion, uruhibiUi mucIi ofiPlruc- 
Ijon by the pnwwion, tlwt if any one othrnrUe tlian by hind<Tinir a public otiicer ohntructa the 
due courve of lej^ijilation or juatice, he shall be punii*h<*<l. If, f(}r exaninh*, any one were to 
intercept or obatruct and conceal a conimiMtiou forwarded to any public tunctii>nnr\ , with tin* 
iitf4*nt ihua li» prevent or delay hia dwharge of tlie duties of hia function, it do«^ n«»t i»e«»n» 
to be a himlrance of auch functionar)' in the disctutrfc of hia dutit^ r«>r tm yet the intended 
conimiMiiion tnay not p<'rhafia have invented the conuiiiaaioner witli any authority, for want i»l* 
hta Arceptance of it, and still the offence m the name in character and elfect. :m if, tor tJie 
•«iiie purpiaM*, he had aeiied and f<Mribly detained the C(HiiniUMi|on(*r, after the latter had b<*en 
inve«>ted wiUi hw conimiaaion. But mill, if the law authonxe« arreat tor debt, and a cred- 
itor, knowing hia debtor to be a commiaaioner or ptiblic functionary of aonie aort, can«w hini 
to be arrested for debt, with Ute apeciAc and loie parpose of hinden&e the public 0enrice, it m 



s 
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19. A public functionary, within the prorisions of the preceding 
section, comprehends every one who is required or authorized bylaw 
to do any duty, render any service, or perform any act in or as auxil» 
iary to the public legislation, or the administration, enforcement or 
execution of the laws, whether he be a public oflSeer or not.(AJ 

20* The disguising of one's self for the purpose of conamittiii; 
any oSence provided against in the three preceding sectiooSr is m 
attempt to commit the same*^ i 

21. Whoever is guilty of embracery, to wit, the corruptly influ- 
encing or attempting to corruptly influence any one serving or sum- 
moned as a juryman, in favor of, or against any party to, or person 
interested in, any suit or subject matter pending at the time, or that 
may thereafter come before such juryman for his verdict or deeisioDT 
shall be punished by^ 



As by persuasion, entreaties or entertainments.* 



22. Whoever corruptly gives or promises to any executive oflScer, 
whether civil, military or other, or to any legislative or judicial offi- 
cer, or to any master in chancery or juror; or to any commissioner, 
committee-man, appraiser, auditor, assessor, arbitrator, referee or 
umpire, appointed, elected or selected by authority of law, or to any 
arbitrator, referee or umpire, chosen by agreement of parties, after 



> Rev. Stat. c. 128, s. 20. 

' This is embracery by the common law. Deac. 
377 ; 5 Ed. 3, c. 10 ; 31 Ed. 3, c. 8 ; 38 Ed. 



3, c. 12 ; and see 6 Geo. 4, c. 50, s. 62. 
•• Deac. 377. 



no offence, if the functionary be not privileg"ed from arrest, for the creditor is only exercising 
a rijjht friven iiim by the law. Accordino^ly, this section provides only ag-ainst wilful obstruc- 
tions to the course of letji-slation and the administration of the law, which are not autliorized 
by the constitution or laws themselves, for such obstructions, thoufjh not expressly excepted, 
would no doubt be accounted by construction not to be offences : and it is matter of some 
doubt whether this exception and limitation is not too obvious to need to be expressed. 

{h) That is, every private citizen is authorized to interpose to prevent the commission of 
atrocious crimes, and in some cases to seize offenders, and hindering Iiim in so doing is 
plainly equivalent to opposing a public officer. For this specific purpose every one is, in 
effect, a public officer, and he is probably soregrarded by tJie common law, though the records 
of jurisprudence do not distinctly present the case. 
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such officer or other functionary is duly chosen, appointed or se- 
lected, whether he be at the time qualified by oath or giving bonds 
or not, or have taken his seat or place, or begun to act as such or not, 
^uiy gift, gratuity, service or benefit, with intent to influence his 
nomination, appointment, vote, judgment, opinion, decree, decision, 
award, report, or other act as such, or with intent to induce him to 
any omission, neglect or delay, in any nomination, appointment or 
election to office, or in any cause, action, suit, case, question, pro- 
ceeding or matter, pending or passing, or that may or might there- 
after occur or be pending or passing within, or partly or wholly 
appertaining to the jurisdiction, authority, duty, powers or functions 
of such officer or other functionary, shall be punished by(y) 



23. Whoever is guilty of maintenance by champarty, to wit, the 
knowingly purchasing or selling, or the knowingly speculating or 
trading in the title to or right of property in the subject matter, or a 
share or part of the subject matter, of a dispute, quarrel or contro- 
versy, on which title or right of property a suit is pending or intended 
to be brought ; or is guilty of maintenance by officiously, and with- 
out justifiable cause, intermeddling in and promoting a suit pending 
or to be brought, to which he is not a party, and in which he has no 
interest, shall be punished by(k) 



ij) Rev. Stat c. 128, s. 8, 10, 32. The lUtutM exteod only to executif e, legblatiTe uid 
jodici&l officeri ; but u the ninth section of the aame chapter puniahet corruption in jnron, 
arbttratort, Slc. it follows, thtt bribinjf or otherwise corrupting them should be puninabte. 
and it is supp()S(*d in be in fact so by the common law. See Cod. Pen. a. 177 to 183i, aiM 
441, 442, on the subject of bribery of public officers. 

ik) Thallhimer r. Brinckerhoif, 3 Cowen, G24 ; 4 Wend. R. 31U ; I>cac. 843 ; Burt e. Place, 
6 Coven, 4:J1. 

CboMes in srtion, that is, claims, rifrhts or demands that can be enforced only by actioo, 
arr not asMijntable at mmnton law. In c*quity, the wulgnoe enforces the aMigiKHl riffat or 
claim in the nauH> of tlie luniffnor. Such assi^^nmonts are familiarly reroffniied to be legal 
and ralid, if the thing ajisigned, whether a corporeal subject or a mere right or claim, is noC 
in dispute. It oflen liappf*n4 tiiat a subject of a suit is not m controversy, as an undisputed 
debt, where the object of the debtor is delay. It doe* not appear thai the aasignmeot of a 
debt in suit under such circumstances is maintenance. The only obiect of the crimiaal kw 
is to prohibit the aMignment of the imerett in a cootroveny, and toil H pfobibiti, wbiUwr 

2 
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As by a bargain (o have part of the thing in dispute, m considetv 
tion of carryitig on or defending a suit rcgpectitig it/ 

Or by a purchase, by an attorney, of the whole of his dicni's mtc^ 
est in the subject of a suit, for the purpose of trausforring ibe 
client's interest in the suit, though the attorney has some mtefol 
of his own io it.* 

Or adiraucing niatioy to a party for the mere purpose of stirriog np 
or promoting a suit.^ 

It is not maintenance to gi^e informaliou to a party, of evidence in 
a suit, or voluntarily on the request of a pgrty wiltioui stiannoiiSr 
to give testimony in a suit:(/) 

Nor to give friendly advice to another as to the couiiiiel to be em- 
ployed, or the manner of conducling his suit:* 

Nor lo lake part in a siiit in which one is directly interested or ic* 



' Thuraton t. Percivial, i Pick, 416} Key p, 
Vatiier, 1 Ham. 132 j UuM i.\ Larne^ 4 LstL 
417; Brown ti, Beauchomi», 'a Mom* 410; 
ttnd set Th^iihisiutr v. Brinekcrhod', 3 Cow. 



&24 ; and 00 Johns. B. 386, m to cbfimiiiif^^ 

* Artlen v, Pattcison^ 5 Jolms. Ch. 44 « 

* DiMic, 646* 



the controversy Iieus, at the tiiuc, lakm the fonn of a mut, or ii only expect^ to tnke thax 

MjitntoTJUJice ie defined to be **an unlawful talking: in hund or upholding^ ofqtiarrelsoTsaitfl 
to the ihtfturbaijce or Jiindmnce of common rigiil,^ (Dpac. ti4U;) or '*an unlawfitl tftldiig- in 
Iwiiii or uiiholding' tjnarrels or «idoSj t» the distwrbuuco or iiindnuic* of common rigbl.'' (Ru^ 
mi. Am. Ed. 1824.) 

Chrimpartr^ wliicli ia a spocios of rmiintonunfCt ii? defined to ht\ "fl bnrsrJiin 'witli tbo plaiii- 
tifl'or difoudniit tM \ihvc pnrt (ti' Uic lumt, flebt or other \\ung ^tifd fur, if tlie pnrt)^ prevails, 
the cliariipartor agreeinor to carry on tlio suit at liis own expense." (Deac. 2'^0.) The lawr 
oriofinated in the statutes 1 Westminster, (3 Ed. 1,) c. 2'> ; li Westminster, (i;3 Ed. 1,) c. 4i>; 
and 28 Edw. 1, c. 11. Sec 4 Bl. Com. 135; 1 Hawk. c. 8.3, s. 2, Ht^: c. 84, s. 1, 4, 12, 13, 
1.5, &.C. ; c. 8(), s. 1, 7tli Eil. And see, as to scliinix tiie title of lands in dispute, Stat, 1 
Rich. 2, c. 9; 13 Ed. 1, c. 4!»: 32 II. 8, c. D, cited Deac. 222. The object of tJiese statutes 
is to ])revcnt combinations, conspiracies and bar^fains to carry on (piarrels, for the purpose of 
persecution or oppression. The oriuinal object of the statutes of Ed. 1, Avas to put down the 
practice, then become very conunon, of entering into '' Ibrmal cond)inations to support each 
other in lawsuits," instead of the former combinations for robbery and violence. (Deac. 844, 
who cites Hume, v. 2, p. 320.) 

By the Stat 32 11. 8, c. !», Ion;*- atro re-enacted in New York, and which has been held in 
this state to be merely declaratory of the common law and to be j)art of our conunon law, 
(thus putting the law as to the nature of the otience upon the same footincr in the two states.) 
it is enacted, that "no person shall unlawfully maintain or ])rocure any unlawful maintenance 
in any action, demand or complaint, in any court haviufr power to hold plea of lands ; nor 
shall unlawfully retain any person for maintenance of any plea to the disturbance or hindrance 
of justice." 

In the case of Swett and anotlier i\ Poor, 11 Mass. R. Hin, a person purchased a title to 
land of heirs, who, and their ancestor, had been out of possession for thirty years, and com- 
menced suits in die names of the heirs. Parker, C. J. grivinfj: the opinion of the court, said: 
"The bargain undoubtedly constitutes tlic otfencc of m:iintenance. It is an oflencc-at com- 
mon law. The statuteof 32 H. 8, c. 9, against buying and selling pretended titles, is onlvan 
affirmance of the common law. Both j)arties knew the state of the title and of tlie possession. 
Such knowledge may be necessary to make the transaction criminal. Cases may exist wliere 
a non-resident proprietor conveys when actually disseized, he being ignorant, as avcU as the 
purchaser, of tlic disseizcn; and a conveyance so made may be innocent." 

(/) Deac. 844-845. The latter was formerly considered to be maintenance, but the doc- 
trine is exploded, "as repugnant to every right and proper feeling." (Ibid.) 
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terested remotely or contingently as heir apparent to a party, or 

otherwise ;* 
Nor to take part in a suit in behalf of a relative, from motives of 

kindness, affection, gratitude, or other justifiable motive :(m) 
Nor to take part in behalf of one's roaster or servant:* 
Nor to take part from motives of charity* or of benevolence, as by 

advancing money to a poor person :* 
Nor to take part as counsel, attorney or solicitor, for a fee:(n) 
Nor for a party interested to indemnify a nominal party to a suit:* 
Nor, where several are interested in the same question or point to 

be decided, to be jointly concerned in the prosecution or defence 

of a suit by or against one, for the purpose of determining the 

question in controversy in respect to them all/ 
Buying or selling a pretended title, knowing the same to be such, 

and having reasonable ground to suppose that the same is or will 

be disputed, is maintenance. 
So also is the buying or selling land by one knowing that there is a 

possession of the land adverse to the title granted, with the intent 

to disturb such possession. (o) 
So also is the sale and conveyance of land by a mortgagee, after 



kc. 846 ; Wilhamson r. Henley. 6 Bing. 

9 , 3 Bac. Abr. 252 j Thallhimer v. Brinck- 

wff, 3 Cowen, 617 , Wickham r. Conklin, 

Fohns. R. 220. 

ic. 846 ; Thallhimer t. Brinck'ff, 3 Cow. 647. 

u:.846. 



* Penne r. Dunn, 3 Johns. Ch. 508 ; Thalllumer 

r. Brinckcrhoff, 3 Cow. 647. 
» Campbell r. Jones, 4 Wend. 306. 
•Oowen r. Nowell, 1 Greenl. 292; Prort r. 

Paine, 3 Fairfield, 111. 



) Deac. Bi5 ; Thallhimer r. BrinckorhofT, 3 Cowen, 034. Mr. De«con (p. 645) itatei the 
from 1 Hawk. c. tS), n. 20, 8th Ed.) to be, that a fatlicr, ion, heir appvent to a party, or 
aod to an hcircMi apparent, may lay out money in a fuit, and tiut any ooo of kin more 
<e, and no a $r<xl'<>thcr may f^ivo advice and countenance in a tuit, but cannot legally 
nee money to carry it on. But this distinction aeema to bo too indefinite and a)»o unjust, 
I pnnentj one from lendinjr aid to another to whom ho owea protection, and there la no 
"er Anning from (Ti^at latitude in favor of lending aid by money or otherwtao, since the 
res arc to be determined by tlie jury. 

) Deac. 840. That is, one cannot, as co«insel or attorney, speculate in a controveity, 
be may render his services, either for a reward or (fratuitously, from charity, or benevo^ 
J, or generosity. 

I Whiuker r. Oine, 2 Johns. Cas. 5S ; Swett r. Poor, 1 1 Mass. R. 549; Seele e. FVMida, 
hos. R. ^.^il. Tliat 10, the party knowini? of the adrerve possession and the titJe being 
ited. is (n'il^y of maintenance, though the other not knowing thcee facts is not so. flee 
Tomb r. Sherwood, 13 Johns. 28!); Everender r. Beamont, 7 Mass. R. 78; WolcoC p. 
rht, MasH. R. 421 ; Bnnley r. Whiting, 5 Mass. R. 550. The law of KentiKky wae 
iged by the statute of 17116, allowing the grantee of land, adversely p o sse sse d, to contest 
jtJe in the place of the grantor. (Smith r. Roberaon, 5 J.J. Maranail, 037. j But where 
■ale IS for the purpose of champarty, it is not allowed under the Kentucky law of 18SI4. 
ktt r. Violrtt, 2 I)ana, R. 32»> ; Redman r. SUnley, 2 Dana, R. 70.) 
'here llie grant is to Ow party in adverse possession, the conveyance is not, by the abore 
sitjon, included as being maintenance, and it is, by a subsequent eg po ei ti oa, eipreMly 
peed. 
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paymeut of the debt secured by a mortgage, piirporiing tobeaa 

H absolute deed/ 

B Where there is no color for (he adverse claim or possesstoti of land, 

■ and iuch claim and possession cannot be the ground of any doabt 
B of the title, the sale is not maintenance: as where the possession 
B is under a mere qn it claim from a naked possessor or pficie occu* 

■ pant, not claiming any tiUe:(p) 

H Nor is a sale und conveyance by a vetidor, not knowing of there 
B being an adverse possession r 

B ^or is a conveyance by a trustee to the party for whom he is tru*- 
B tePj of land which the trustee, as such, had agreed lo conrcy m 

B the occupant of the land, on payment of a certain amount^ which 

B is not, at the time of the conveyance, paid :* 

B Nor is llic grant of a trad of land, part of which is adversely oeco- 
B pied, the aE^reenieni being in good faith and not for the purpose of 

B transferring ihe interest in a sutt,(^) 

B Nor is it maintenance where an occupant under a contract lo pur- 
B ehasef pays the price and takes the conveyance, after a biH in 

B chancery is filed agnin^^t the vendor to avoid his title for fraud, to 

B which bill the occupant is not a party, and the occupant has na 

B notice of fraud by the vendor :* 

^k Nor where a sale and conveyance is made of land to which the 

B vendor knows he has no right or title, where he supposes on any 

reasonable ground that no one else is in possession or has any 

right on which he will make any claim to it :(/•) 

Nor where one in possession purchases the rights of otiiers Ibr the 

purpose of establishing his title :^ 

' Lane r. Shears, 1 Wend. 4:?3. Gicenl. K. otio. 

' Swell r. Poor, 11 Mass. R. 519 ; Hasscnlrat.s ^ Jack;son v. Jolmsun. o Coweii. 74. 

r. Kelly, 13 Johns. R. 166 ; and see 9 Johns, j ■• Parks v. Jackson. 1 1 Wend. 142. 

R. 55 ; Preston r. Hunt, 7 Wend. 53; and see | ^ Wilcox v. Calloway, 1 Wash. 3,s. 

[p) Jackson v. Hill, 5 Wend. 532; Jackson v. Collins, 8 Cowen, 81^. The reason of the 
doctrine of this case seems to be, tliat tlierc is in fact no transfer of the interest in a suit 
The case seems to be ratlier a limitation of the doctrine of maintenance. 

iq) Van Dyck v. Van Beuren, 1 Johns. 345. That is, if, from the proportional value of the 
part in dispute or other circumstance, it appears that the object of tiie ])arties was a fair and 
legal transaction and not the transfer of the interest in a suit, it is not maintenance. 

(r) Etlieridge r. Cromwell, 8 Wend. (520. It was a ^rant of what the trrantor alleged that 
he supposed to be a gore or strip between ditferent townshij)s, not belonging to any private 
propriet'.r, and Avhich tlie state might never claim. That is, a sale of what tJie vendor sup- 
poses to be derelict, is not maintenance. But in the same case as the land, being wild and 
uninclosed, was in fact owned by and in possession of a j)rivate proprietor, the sale was held 
to be void. (See also Le Roy v. Veeden, 1 Johns. Cas. 41) ; 1 Caines's Cas. in Error, iii. 2 id. 
175.) The sale of land by one of the parties to a pending suit resj)ecting tlie title, is void in 
respect to tlie other party to tlie suit, and all the world is j)resumed to have notice of tlie suit; 
but the ])urchase, though void in respect to the otlier party, may still, if made in good faith, 
not be niaintennnce. (Jackson v. Andrews, 7 Wend. 152 ; Murrav r. Ballon, 1 Johns. Ch. R. 
573.) 
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Nor is a devise or the acceptance of a devise of land held adversely 

to the devisor, maintenance :* 
Nor is a sale, purchase or conveyance under an order of court or 

process of law or judicial proceedings.* 

24. The party selling a thing is presumed to know of there being 
an adverse possession, if there be sueh.^ 

25. Whoever is guilty of common barratry or of being a common 
barratort to wit, stirring up three or more suits, or bringing in the 
■ames of others three or more suits, for the purpose in either case of 
persecution, oppression or extortion, shall be punished by(5) 



As the bringing of three suits on demands which might be joined in 
one, where the suits are multiplied merely for the purpose of per- 
secution or oppression. (/) 

Or the exciting of prosecutions by a justice of the peace, for the pur- 
pose of obtaining illegal fees for suppressing them.* 

Or the bringing of a suit in the name of a fictitious plaintiff, or in the 
name of another without his consent, for the purpose of persecut- 
ing or oppressing defendants, or extorting fees from them, or sub- 
jecting them to extraordinary costs.* 

26. Whoever is guilty of contempt of any judicial court, whether 

* U^j r. Slmnn^ter, 3 Manth. Kent. 509. ' EtheridfiT r. Cromwell. 8 Wend. 629 ; Hasseo- 

* Tnnle r. Jicksoa, 6 Wend. 22A ; Jackson r. \ frals r. Kelly, 13 Johns. 466 ; Lane r. Shears, 

Amdtnaa, A Wend. 474 ; Saandersr. Groveii, | 1 Wend. 433 

2 J. J. Marih. Kentucky R. 407 ; Friiile r. « ChitiyS C 1 Bailey, 379. 

Tcttch, 1 Dana, Kentucky R. 211 ; Dabots r. ,» Deac. 131. 

MjuihaU, 3 Dana, 336. 

(f) Three •nit* at least aro requisite to constitute common barratry. (Curtis*s C. (1797,) 6 
Dsii. Abr. 79B; M^Culloch** C. 15 Mass. R. 217.) 

It is laid down, that bringing suits in onc*s own name, for whatever purpoee and to what- 
ever Dumber, is not common barratry. (Com. Dig. Barratry, B.; 6 Dane's Abr. Tdlk) This 
doctrine baa, however, been questioned. (Russ. t280. Am. Ed. lOM; Deac. 130; *i Hawk, 
c. 61* S.3, 7ch Ed.) It is adopted in the above section. 

Banainr is said not to be limited to brinffinff suits, but to extend to ** all kinds of dislur- 
baacea of the peace and the spreading orfaliM* mmors and calumnies, wlier«*by discord and 
disquiet mav grow among neighbons."* (Deac. 190, who cites Co. IJl:II>H ; H Co. Ui>: *4 Hawk, 
c. 81, s. % 7Ui Ed.) But this is supposed not to be a part of our common law. 

(I) MTuIloch's C. 15 Mass. R. 227. This case was held not to be barmtry because there 
was no oppression in bringing three justices suits instead of one at the common pleas, the 
casta of tae three l»eiiif not more than those of the one. 
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by open resistance to the process, order or proceedifvgs thereof, or of 
atiy judge or justice thereof in the lawful exercise of his jtidicial 
functions or authority ; or by insuhing, contemptuous, contumerMHa 
or disorderly language, behavior or act, or wilful disturbance or a 
breach of the peace, in presence or hearing tliereof, while in sessioa: 
or by wilful disobedience to or neglect of its lawful order, rule, man- 
date or requisition, where such disobedience is contemptuous or con* 
tumelious, or tends to a perversion of justice, or is an obstnictioo to 
the proceedings of the court, or the administration of justice, or te 
the execution of any judgment, decree, order or process, made or 
issued by any court in pursuance of law; or by the offence of em- 
bracery during the session of the court ; shall be punished by 



il 



As rescuing any one under commitment by order, or under a dt- 

crce, judgment or sQUtence of a court, ^ 
Escape from arrest, made on the order of a couri.^ 
Aiding in an escape from arrest on crimuial process, made oc the 

order of a court. 
Assisting or giving notice to a party to avoid process/ 
Abusive, insulting, reproachful or contemptuous words spoken of a 

court or a judge thereof, openly, in its presence or hearing, while 

in session.* 
Abusive, insulting, reproachful or contemptuous words spoken to a 

judge on the near approach of tlie sitting of the court, in reference 

to a suit pending or to be brought therein.^ 
Giving one the lie in the presence and hearing of the court/ 
Assaulting or menacing violence to any one in presence of a court.* 
Assaulting or threatening to assault a plaintiff for suing, or counsel 

for being employed in a pending suit, a juror for giving a verdict, 

or a jailer for lawfully keeping a prisoner in custody. (?/) 
Disturbing the proceedings of a court by convening or continuing a 



> 4 Bl. Com. 283 ; Deac. 297. 

2 Deac. 7l». 

3 1 Ld. Raym. oOC. 

* 2 lljjwk. c. 21, s. 1, 7th Ed. cilrd D^ac. 300. 
^ Revel's C. 1 Sir. 120 ; .3 Salk. 3:{ ; David.-on' 



C. 1 B. A: A. 329. 
e Dandridi^'e'.s C. 2 Virg. Gas. 408. 
7 1 Lew. 107 ; 1 Kel). 55^; 1 Hawk. c. 21, s. 

7th Ed. cited Dear. 300. 
^ 1 Hawk. c. 21, s. 11, 7lh Ed. 



(m) 1 Hawk. C.21, s. 14, 7lh Ed., cited Deac. 300. The proposition is laid down m res|)ect 
lo a defendant or party concerned, but seems to be applicable to aiiy one. 
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body of militia in its immediate vicinity, whore the offender has 
notice thereof.* 

Disturbing the proceedings of a court by riotous noise and tumult in 
its vicinity.* 

Gross fraud or corruption, or abuse of process, by a counsellor or 
attorney.' 

Falsehood or deception by counsel in conducting a cause, tending to 
impose upon the court.^ 

Subscribing the name of a solicitor to a bill in chancery, falsely, 
without his authority or consent. (r) 

Wilfully refusing or neglecting to return to the files of a court, pa- 
pers taken therefrom.* 

Abuse of the process of l«iw, or any act of oppression, extortion, 
collusion with a party, or flagrant nrglcct of official duly, or abuse 
of his official authority, power or functions, by a sheriff, coroner, 
constable, or other officer of a court.* 

Committing the offeuce of maintenance in face of the court.' 

Wilfully preventing or attempting to persuade or otherwise prevent 
a witness from giving his testimony in a case in which he is sub- 
ject to be legally required to testify.* 

Refusal by a witness to answer questions.* 

Pnblishiug libels or malicious invectives against a court or jury 
thereof, while the court is in session, or on an approach of its 
session, tending to bring such court or jury, or the administration 
of justice in such court, into ridicule, contempt, discredit or odium.*" 

Publishing animadversions on the evidence or proceedings in a 
pending trial, tending to prejudice the public respectmg the same, 
and to obstruct or pervert the administration of justice.** 

Knowingly publishing an unfair report of the proceedings of a court, 
tending to bring the court or jury or administration of justice into 
ridicule, contempt, discredit or odium." 

» rooHer%C.Wnghl.42l ; GofT'sC Wright, Th * .Stuart^ C. C Vir?. Cns. 3Ct). 

• Stsum's C. 2 Virginia Cns. ::20. • Li>n v. Burrcl. 2 Hop C«»nM. rouri. P'.T. 

» 2 Hawk c. 22, ». 10. 3«.», bih Ed. ci'.cU Dear, i »« \Vhiie'*C. I Caiiip.lKV.* ; WaiM.n'.H C. 2 T. R 
^J^. r.''.' ; HollinR>u«»rth r Duam*, Wallace, 77, 

•Dwc. fil6. ' Hrj; BrtinsunSC. l2Juhn^. HV«) 

• Barkfr r. Wilfunl. Kirby, 235. " 0^waUr> ('. 1 Dallas, 'M'J ; an*! w ra,NMn»»nr^ 

• I B1. Cum. 2^4 ; 2 Hawk. r. 22, % :i. C :\ Vale*, 4:n 

' Dwir SI3, citC5 2 tnx. ainl Hawk. ; Bulter- " 4 Bl Cum 2*-«» . 2 Ha«k c.22. v. Xi. 31. 36. 
vorth r. Slapg. 2 Johns. Ca'*. 2t«l. i Mh KU. 

(r) YiiM r. I^rwincr, 9 Johim. ^Ki; J. V. N. Yit.Vfi C. 4 Johni. 317 ; Y«ln« r. PfN»pl«», f» 
Johns. R. !il7. Tho bill was niffncfl in tlio naiiic of a ttolinlor in the cum* !* J«»hnii. H. bv a 
■tavter in clnnccry, but it would 9eem to he equally a contPtnpt in any olhf*r pervnn. 'thtf 
met, to be a contc^mfiC, ahould be done faUoly ; that ia, not by tnMake aa to baTiog the author- 
ity or couaent of tlie aoUcitor. 



u 



OBSTRUCTING AND PERVERTING 



Publishing the proceedings of a court pending a trial^ in wilful con 
traveiition of the special order of the court.* 

Refusing obedience to a writ of habeas corpus,^ 

Wilful neglect by uii ofiicer of a court to return a writ according «s 
ils requisition,^ 

Breach of an injunction,* 

An inferior court's continuing to proceed in a matter, after noties 
that furlhcr proceeding is hy law suspended or superceded, by 
prohibition, certiorari, appeal, writ of error, or supercedeas.^ 

Refusal or wilful nej^lecf^ by an inferior courtj to obey a legal maJi- 
damus or order of a superior courl.*^ 

Gross neglect by referees, actiug as such under a rule of court, to ^ 
report.' 

Wilful neglect of a juryman to appear when summoued ; or his 
refusing to be sworn, or refusing to givtj a verdict, or his taking 
refreshment after a cause is given lo the jury, and before verdict 
Avithout permission of the court." 

Wilful neglect of a witness to appear when duly summoned, or hif 
refusing to be sworn, having no legal exemption from being m\ 
or his refusing lo answer, or his prevaricating or answering eva- 
sively, when examined/ ■ 

Wilftil disobedience to the summons of any justice of the peace, or^ 
other otnccr or person anthor!z<?d by law lo issue the summons, 
to appear at any court as a witness or otherwise, the contempt iii 
such case being such to such court. (^^) 

Words abusive of a court spoken out of court, to persons not mem- 
bers thereof, and not tending to resistance or obstruction to, or 
disturbance or perv^ersion of its proceedings, are not subject lo 
punishment as contempts:'" 

Nor are abusive words spoken to a judge or magistrate not in scs- 



' Clement's C. 1 B. .V: A. 218. 

' Falkenham's C. Bl. R. 209, cued Deac. 300. 

3 Deac. 79 ; The 3Iayor ofCovenlry's C. 2 Sal 

130. 
"Gates r. M'Daniel, 3 Porier'.s R. 350; 

Breese, 1'.>1. 
^ 1 BI. Coin. 1S3 ; 2 Hawk. c. 22, s. 2.. 25, Jcc. ! 

Tth Ed. cited Deac. 2'.>S : Noel's C. Charlt. 

R. 43; Caldwcirs C. Pi.-c Dec. 100, Ex' 

parte, Carnochaii Charlt. R. 315; Patchin r. 

Mayor,, vVc. of Brooklyn, 13 Wend. f'.»i2. 
^ People V. Jud'jes of Washington, 2 Caines, 07. 



^ Thompson v. Parker, 3 Johns. 260 ; Cuml^r- 
land r. North Yarmouth, I Greenl. 159; and 
see Yatc.s r. Russell,, 17 Johns. R. 461. 

^ 2 Hawk. c. 22, s. 13, ,^c. Sth Ed., cited Deac. 
290; 4 Bl. Com. 284. 

9 Lord Preston's C. 1 Salk.278, cited Deac. 29^.'. 
who refa.>;ed to answer before the ^rand jury ; 
and see Stambury r. Marks, 2 Dall. 213 ; «.V: 
U. S. r. CoolidL^e^ 2 Gall. R. 3r,4. 
'" Weltje's C. 2 Camp. 142; Wnghtou's C. -' 
Salk. ^^9s ■ Peacock's C.2 Sir. 1157. 



[w] This instance is not ^iven in the book.s, but the rule seems to result directly from the 
circumstance that the justice is authorized to issue the summons, instead of the court to 
whicli tlie witness is summoned. 
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sion as such, in respect to his judicial character or conduct, hay- 
ing no reference or application to, or bearing upon, or tendency 
to affect any pending or posterior suit or proceedings:* 

Nor are acts of officers of the law, which are merely prejudicial to 
the private rights of individuals, for which they have an adequate 
remedy by action, and which do not tend to affect the administra- 
tion of justice ; as neglect by a constable to return an execution 
and pay over the money collected on the same, no special order, 
authorized by law, having been made by the court in the mat- 
ter :(jr) 

Nor acts or words not tending in any way to affect the administra- 
tion of justice, and only having respect to a judge or magistrate 
acting merely ministerially and not judicially. (y) 

27. P. Every judicial tribunal, acting as such, and every magis- 
trate acting by authority of law in a judicial capacity, may punish 
oootempts by summary proceeding, viz. : 

20. The supreme court by 



SP. The court of common pleas and municipal court of Boston, or 
any court of probate, by* 



4P. Any justice of the peace or other magistrate acting in a judi- 
cial capacity, in pursuance of authority given by law, by(z) 



28. In case of a punishment for a contempt being summarily in- 
flicted by the court or magistrate, in respect to whom the same is 

* Richmond v. D^yUm, 10 Johns. 393. * R«v Sut. c 83, t. 10 

ix) SHie r. Applcgmte, 3 ITCord^ 110. The cam relatet merely to in ezfcution wmed 
by n j(Mtic« of the peace. The «hove exposition u given u being the principJe of the cam. 

(y) Fitter r. ProbMCo, 9 Browne, 137. The coe refen merely to a juatice of the peace, 
bvt aeeim applicable to any judge. 

It) A justice of the peace may puniah for contempt in hia preeence, when in eetiioo ae 
Mdi. (Liiiingt.Bemham,3BaT,l,8; State t. Johnaon, a Bay, 385 ; 3 lfX>>nl, 110; Hoi- 
ltH>v«vtli«.DaaM,WaUa4»,77;aiidaeel3 8ei}.J^R.175; Rer. SinL e.8S,a.3a.) 
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committed, the offender is not liable to be otherwise proceeded against 
for the same, bj indictment or other criminal proceeding; unless and 
except as f^r as the act constituting such contempt is an offence 
when done not in presence of a court, and independently of its be- 
ing a contempt of court, (an) 



(oc) Where die contempt diroclly obstructs, or ia a glaring public outnt^ to the adniiiui^ 
tintiott of justice, the court, of necessity, interposes by summary proceed iBg' ; otherwise the 
ofience may be dedt wjth by pitKedure in the ordinary course. 

The obje<rt of the law, in giving authority to magistrates to euppre^ contempts by bod- 
inary proceed tnga^ is not to protect the magLstmtes perj^naHy, for, a« f^r as their peittooi! 
protection ia concerned, they migbt be led to the general proviaions of the law^ and to pro- 
ceedings by indictment or action. But the object is, to protect tJie administration of the h% 
BJt the inBtont, from violence, abuflo and pervereion, and secure it a^inst ridicule and coa- 
tempt (5e^ 4 B. & A. 329,) The Rev^ieed Statutes recogniste the authority of courts stim- 
maidy to punish contempt, (c. 33^ a. 10 ;) but make no apecific promiona as to what in 
ouch, tliese being left as at common law. 

The summary punishment of contempts is no infringement of the proriaion of the conetitQ- 
tion guarantying the right of trial by jury. (Hollings worth tf. Duane, Wallace, 77, lOd) 

The conatitution of the ^tate, (part 9^ c* J, ». 10, 11,) autliorizes the goiemor and eouucil, 
the senate, and the house of representatives, respectively, to punish for contempts. 

Authority to punish for contempy ia incidental to the powers of courts of law and equitf. 
(Mariner p> Dyer, 2 Greenh 165 ; Yatea lu Lanaing, 9 Johns, 395; 6 Johns. 337 ; 4 John«.317t 
United Statea v. Hudson^ 7 Cranch, 32; 1 Kent, Com. 3d Ed. p. 300, n. (^). 
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CONTENTS. 

Sscnov 1. ReceiviDg a bribe. 

2. Wilfully deciding contrmry to law tnd josuce. 

3. Refusing to discharge duty. 

1. Any executive, legislative, judicial or civil officer, or anj master 
in chancery, or any person acting or summoned as a juror ; or any 
commissioner, committee-man, appraiser, assessor, arbitrator, referee 
or umpire, appointed by authority of law ; or any arbitrator, referee 
or umpire chosen or appointed by agreement of parties, who cor- 
ruptly accepts any gift, gratuity, beneficial service or act, or promise 
of either, under or in pursuance of, or as an inducement to, an agree- 
ment or understanding, express or implied, that he shaU, in the 
exercise and discharge of any function in his capacity as aforesaid, 
nominate, appoint, determine, vote or act in any particular manner, 
in any cause, question, proceeding or matter, coming within or 
appertaining wholly or partly to his jurisdiction or function, duty, 
powers or authority, shall, where no other punishment is expressly 
pfovided by statute for the particular case, be punished by(a) 



2. Whatever judge, magistrate, master in chancery, arbitrator or 
referee wilfully and, through fear, favor or otherwise, maliciously or 
fraudulently adjudges, decrees, awards or determines, contrary to 
law, justice and right, any matter, subject, by-law or agreement of 

(a) Rev. Stat c. 12H, a. 9, 1 1. Scllinj; aii office ia within thia tcction, and it ia alao an 
offence at common law. ('i Chit. Cr. L. ZUL) 

ProTiaiona are nude for particular abuaei and neglecta in the partaof the Reriaed Htatuiaa 
prior to that devoted to criminal law, aa for the caae of a magiitrate ur mmiatt^ jotninir in 
mamag« a female, under eif^teen yeara of age, without the conaent of the parent or guanlian. 
i¥iew, Stat c. 75, a. IS.) It ia propoaed to leave theae proviaiona in force. 
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parties to his adjudicatioQ^ decree, award or detertnination, as such 
judge, magistrate, master, arbitrator or referee, to the loss, damage 
or mjiAty of a party, shall be punished hy(b) 



3. Whatever public officer shall wilfully refuse or neglect to per- 
form any duty, discharge any trust, or do any act expressly and 
peremptorily enjoined upon him or required of him by any statute, 



shall, where no other punishment is expressly provided by law for 
the case, be punished by(c) 



4 



I 



By Uie English law, the jud^s of tJie s^iperior courts are punishable for iTitsdenieftnart 
in o&ce by impGnchraent (Deac* 68S,) By our constitution, the punishment of any public 
officer, uDder an impedchnient, extends only to diamisBsl from ofece aj^d disquitlifi cation for 
office, but the conetitiition further provides, that the public officer shall be further liable to 
indictment, and punishment " according to the law of the land." (ConsL Mass. c. 1, a. 2, a, 6^ J 
This law of the land has hiLtierto been tlie common law. According to Umt law, ** although 
a judge is not answerable for an erroneous judgmeitt, yet he is puniBhable for a wilful oiSetiee 
igainat the duly of his situation." (1 Deac. 6@3 ; 12 Co. Rep. 34 \ Vaughan, VSB.) The above 
■ection, as aJso the above passage from Mt, Deacon's Digest, relate to matters of which a 
judge or ma^ntmtc has juri^tliction. {1 Deac. fiS4 ; 1 Hiiwk. c. QB, s. 4,5, 7tij Ed,) 

It is t'vpn sail], that *MvIiere a jndg-e, hnving jurisdictinn, igiwrmUli/ condemns a man ta 
death for felony, when the offence is not felony, altliough the sentence be not in fact exe- 
cuted, yet it is a high misprision, for which the judge may be punished by fine and iraprison- 
ment" (2 Deac. 684; Jenk. Cont. 162; Bro. Judges, pi. 33.) But such a fault seems to be a 
proper subject of consideration and decision under an impeachment 

The liability of justices of the peace to prosecution for misdemeanors in office, is ver}' fully 
laid down in the books of the common law. (1 Deac. 721 ; Cromp. 7 ; 2 Atk. 2 ; 1 T. R. 692; 
Barron's C. 3 B. & A. 432 ; Young's C. 1 Burr, 556 ; Palmer's C. 2 Burr, 1 162 ; Bishok's G. 5 
B. & A. 612 ; Skin. 123 ; Herries's C. 13 East, 270 ; Harwood's C. 2 Str. 1181 ; 3 Burr, 1716, 
1786 ; Cox's C. 2 Burr, 785 ; 2 Hawk. c. 13, s. 20, 7th Ed ; 8 East, 1 13 ; Skinner's C. Lom, 55.) 

By the common law and by the English Stat. 24 G. 2, c. 44, justices of the peace are liable 
in certain cases in a civil action to a party aggrieved. Such liability does not come within 
the limits of the criminal code. 

It does not appear distinctly what difference tliere is, or whether there is any difference, in 
the nature and criminality of an official misdemeanor, in his judicial capacity, in a justice of 
the peace and any other magistrate or judge. There does not seem to be any ground for 
difference as to any act being or not being a misdemeanor in one or the other case. 

(c) By the New York Rev. Stat. v. 2, p. 696, P. iv. c. 1, t. 6, s. 38, the punishment is im- 
prisonment in the county jail not over one year, or fine not over 8250, or both. 
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. Forgery is the making of a false writing, purporting to be that 
mother, with the intent that any person shall be thereby deceived 
that any person be thereby defrauded or prejudiced, the same 
ig a deceptive resemblance of the form and the manner of execu- 
i requisite to give validity, credit or effect to a true and genuine 
tiog of like purport, and the same being such that others might 
1 
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be thereby deceived, and such that if it were received aod credit or 
effect were given to it, as true and genuine, it would tend to and 
might defraud another, or might prejudice another in person, prop- 
erty, rights or interests; and such writing, so made, is a forged 

writiQg.(a) 

2. A writing, within the meaning of the preceding section, compre- 
hends manuscript, print, inscriptions, and other methods of indicaiiog, 
in or upon some material substance, words, propositions, sense or 
meaning, by alphabetical characters, by figures, marks or signs, the 
substance on or in which the same is made being such as to admit of 
the writing being uttered, transferred, or produced in evidence, and 
received and accredited, as being the writing of the party whose 
the same purports to be. (6) 

(a) Mr. HBUMUondj (Project of a Code of Porfeiy, 1836, p. 7, a. 91, &c.) gives the followiog 
definilioDa of forgejy, viz. By Mn Jusiice Blackstone; **Tlie fraudulent making or sJtefa* 
tion of a wmingi to the prejudice of iinoiber's right" (4 Cora. 247,) Mr, Jusitce Bulier: 
** The m^ing a" false instrument with intent to deceive.'* (Rex f. Caog«ii, East, P. C c. 19, 
ff. 43.) Mr. liaron Eyre: "The false iriakin^^ of an inatruitieotf whicii putportfl on the ffl£€ of 
U to he cockI ftod valid for the pnrposeii for which it wfis created, with a destgn to defrttid.^ 
(Rex p. Jones, Leach, 366.) Mr, Bast : " A falee ni&kjng, mala aninntj of nay wiilten iiulitt* 
tnent, for the pijr|>09e of fniud and deceit" (Eiut, P. C c. tSI, a, ],j 

Mr. Kammond^9 owtt definition » (p. 8,] i^, *'* PrauduIeDtly investing- any wntin^ with a fie* 
titious chftratter," 

The British Commissioners on the Criminal Law, (5 Rep. p. 69,) say : " Forgery consists 
in the false and fraudulent making of an instrument witli intent to prejudice public or private 
right." 

Forgery is defined by Mr. Livinfi[ston to be, where " the false instrument, if genuine, would 
have created, increased, defeated, discharged or diminished any pecuniary obligation, or trans- 
ferred or in any manner affected any property whatever." (Livingston, Cod. a. 286, p. 409.) 

(6) No general definition or description can be given of the subjects of forgery which may 
not comprehend many things which are not the subjects of forgery, because they are not of 
a kind to be falsely and fraudulently made and falsely and fraudulently uttered. Whether 
the description be broad or narrow, still the enumerated subjects may be simulated or imi- 
tated and the resemblance uttered without thereby committing forgery ; that is, where it is 
honestly done, and not falsely and fraudulently. There seems, therefore, to be no more dan- 



ger of entangling the innocent in a broad and comprehensive description of the subjects of 
forgery tlian in a narrow one, for the characteristic of the crime is the intent. 

The Revised Statutes, c. 127, s. 1, enumerate the subjects of forgery to be, 1, a public 
record ; 2, a certificate, return or attestation of any (clerk of a court, public register, notary 
public, justice of the peace, town clerk, or any other) public officer, in relation to any matter 
wherein such return, certificate or attestation may be received as legal proof; 3, any charter; 
4, deed; 5, will or testament; 6, bond or writing obligatory; 7, letter of attorney ; 8, policy 
of insurance ; 9, bill of lading; 10, bill of exchange, promissory note; 11, aiw order, acquit- 
tance or discharge for money or other property ; 12, an acceptance of a bill of exchange; 13, 
any endorsement or assignment of a bill of exchange or promissory note for the payment of 
money; 14, an accountable receipt for money, goods or other property ; and, 15, (by s. 3,) a 
note, certificate or bill of credit, issued by the treasurer of the Commonwealth, or by any 
commissioner or other officer authorized to issue the same for any debt of the Commonwealth ; 
16, (by B. 4,) a bank bill or note payable to bearer or order, issued by any incorporated bank- 
i ng company in this State, or payable therein, at the office of any banking company incorpo- 
rated by any law of the United States. 

It will readily be seen, that many things which may be the subjects of forgery do not come 
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At the making of the initials of one's name as his signature to a re- 
ceipt' The making of a mark for another's signature.* The 
stamping of a 8ignature.*(c) 



* Barton's C. Moody, 141 ; BoardmAn*s C. 2 

LewiD, 161. 

• Dunn'* C. Eut, P. C. 962. This is doubtful 

in the Scotch law. Burnett, 179 ; 1 Hume, 



141 ; Alison, Princip. 379. 
' Rex r. CoUicott, Lemch, 1048 ; 4 Taunt. 300 ; 
R. dc R. 212. 



within thif enomemtion. Fabricated depositiom and affidavits, for inftance, provided tbej 
•re du)j certified, or a fabricated deposition or affidavit, together with a fabricated return of 
a commiwioner who has been duly appointed by the court, not being a public officer ; hhri' 
cated petitions ; fabricated private records, as those of a corporation ; fsbricated charges in 
books of account, and innumerable other fabricated writings, do not come within the statute 
enumeration, the fabrication of which, when deceitfully and fraudulently or prejudicially 
made, appear to have all the essential qualities and characteristics of forgery, and to come 
plainly within the mischiefs of that crime. Such fabrications would no doubt come within 
the comprehensive class of misdemeanors at common law. But as these and a thousand other 
Ibnni or falsely sumping the authority or responsibility of another person upon a writing, in 
•och manner that it may bo offered and accredited as his act, and others thereby be deceived 
and defrauded or prejudiced, are of the same essential character as forgery, they seem prop- 
eriyto belong to the same class. 

The intention sccordingly is, to comprehend misdemeanors of this description in the pro- 
▼isioDB of the present chapter. The description of the subject of the fahiification must there- 
fore be very broad ; but tne characteristics of the crime, viz. deceit and falsity, and fraudulent 
or pmudiciaJ intent, are the same as those of forgery at common law and by statute. 

The British Commissioners on the Criminal Law, (5th Rep. p. <iH, a. 2,) having first defined 
the subject of forgery to be an iRj^nunen/, proceed to define instrument to comprehend 
** any written instniment, and any character, figure, impression, device, or other visible mark 
of distinction, (w.*iether it be made on the material or in the substance thereof,) and also anT 
type, die, stamp, plate or other instrument for making upon any material whatsoever any mars 
or impression usckI as a mean for authenticating the truth or ^nuineneas of snv fact or thing 
whatsoever." This dei«cription of tho subjects of forjery is broader than thst above pro- 
Doaad, for it comprehends the tools and instruments of forgenr, in a much wider sense and 
firee of the qualifications and conditions in the above proposed definitions. 2. So the expres- 
eioas ** n^rvsKsn, deviate vUMe wtark of dUtindion^^ not being subject to the oualificatioof 
and conditions introduced into the above definition, viz. that the subject should be such that 
oChen may be thereby deceived and prejudiced, and such that it may be transferred, passed or 
odbred or exhibited, make tlie definitions broader than those above proposed. Those condi- 
tions and qualifications appear in the subseouent articles in the same report, however, so that 
Ihs wider description of subjects than that above proposed docs not arise from a diflTerent vi«w 
of the law, but is rather a difference in the manner of presenting it The definitions of for^ 
|<irT and its subjects, by those commissioners, show clearly that they had the same oocioo as 
as above expressed, in regard to s comprehensive description of the subjects of forgery. 

Though such a comprehen«ive description of the subjects of forgery should include some 
e sse s of obtaining money, goods or other property by false pretences or tokens, this does not 
•sen to be anv objection to it Msny crimes are not exclusive of each other, and no defini* 
lioo can possibly bo given of one class which will not include some forms of the other. 
Porgvrr is, in its character and essence, a false pretence and a false token, and is disiiii- 
gnashed from other false pretences and false tokens by the chararteristics and qualificatioof 
and conditions of this particular form of false pretence or token. But though the definition of 
the two crimes include, in some instances, the same thing, so that the same act may be indii^ 
able and punishable under either class, no practical inconvenience or injustice will result 
Where there is a comiderablr diflTerence in the punishment, it merely gives the guilty party 
the chtnce of getting oflT with the lighter one ; tliat i«, suppming the ewential distinguishing 
character of tlie irmver crime is preserved in describing tiie class to which it belongs ; and 
the aim of legisKtion and jurisprudence is scrup«ilouslv thus to circumscribe the graver cla«. 
In oar law, m it exists at pre»ent these two classes of misdemeanor coincide with each ocbtr 
in the manner shove described, and experience has not shown any practical ii^oscica or ia- 
eoavenience to result from this circumstance. 

(c) Mr. Hammond, (Project of the CrimiDal Code of Forgwy, 1898, p^ 7, a. 18.) nya, "The 
^MMioa ftUl rsnaini whsth« Mala, or nthm thtir impcwioai, with oUmt ni^ M 
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3. The making a writing comprehends not only the making of the 
whole thereof^ but also the making, altering or adding aoj material 
part,^ 



As the adding of the words ^'per order" over the signature to a hill 
of sale, import log that the goods described in the bill are to be 
charged to a third person by his order,^ 

Or the altering of a name by the changing of a letler.* 

The changing of the date of an accepted bill of exchange, so as to 
shorten the period of payment.* 

The alteration of a figure so as to increase the penally of a bond* 

Extracting part of a writing by chemical process.* 

The extracting of the word **one," before the word **pouod/' in a 
one-pound notCj and inserting *'ten."' 

The substitution of a general endorsement of a bill of exeliange for 
a special one/ 

The altering of a deed conveying a life estate, so as to make it a 
deed purporting to convey an estate in fee.' 

The substituting a different banker's as the place of payment of a 
note, and thereby giving it an additional credit** 

Or the connecting together parts of several bank-notes or other gen- 
uine writings, in such manner as to make an additional bank-note 
or other writing,*' 

4. Though a writing contain any false recital, statement or impli- 
cation of any fact, it is not forgery unless it be false in its allegation 
or purport of the party by whom it was made. 

As where a party signs a writing as agent of or empowered by an- 
other, when he is in fact not such agent or so empowered ; it is 
not such a falsity as is requisite to forgery. (c?) 



» East, P. C. c. 19, s. 4, v. 2, p. 855, & s. 1, 

p. 853. 
» Com'th V. Ladd, 15 Mass. R. 527. 
» 3 Inst. 169 ; 1 Hawk. c. 51, s. 42. 
* Master v. Miller, 4 T. R. 320. 
» Elsworth's C. East, P. C. 986; Blake v. Allen, 

Moore, 619. 
•Big's C. 3 P. W. 419: S. C. Str. 18; and 



see Post's C. R. & R. 101. 

7 Post's C. R. & R 101. 

8 Birket's C. R. & R. 251. 

9 Kinder's C. East, P. C. 855. 

^0 Rex V. Treble, Leach, 1040 ; 2 Taunt. 328 ; 

R. & R. 164. 
» Rev. Stat. c. 127, s. 12 ; Stevens's C. 10 

Mass. R. 34. 



are upon a similar footing with writings ; and, in all probability, it will be. found that they 
are." The proposed definitions are framed to include seals, which, by their character and 
form, designate persons or corporations, and these are the seals intended by Mr. Hammond. 

(d) In Rex v. Maddocks, Russ. 1626, the question was debated but not decided, whether 
such a writing was a forgery. But the case varies essentially from forgery, though it may 
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Nor 18 it, where a partjr uses a false name in a writing, without 
any intent to signify that it is the writing of another.' 

5. An intent to deceive is essential to forgery, but it is not essen- 
tial that any one should in fact l)c thereby deceived.^ 

The making of a writing through mistake of one's authority, with- 
out any intention to deceive and defraud others, is not a forgery. 

As where one of the ohiigces undertakes, in his own name and in 
the names of his co-obligees, to assign the entire interest and 
rights of himself and his co-obligees in a contract or obligation, 
under the mistaken notion that ho has authority to make such an 
assignment.' 

6. Where a writing made falsely as being that of another, and 
with intent to deceive and defraud, has a direct tendency to defraud 
any person or prejudice any person, it is a forgery, notwithstanding 
the intention of the party making or uttering the same, to prevent 
any loss or prejudice to any person therefrom, or to make indemnity 
for such loss or prejudice.^ 

7. In order to constitute forgery, the writing must, as made or al- 
tered, purport to l)e the writing of another party than the person 
maliiog or altering the same ;(e) except in the cases of an alteration 



* Peacock's C. R 6c R. 278. 

* East, P. C. »4 ; Rrx r. Ward, 3 Ld. R&jrm. 

1466; Ham. 137, s. — ; Arnold r. Cost, 3 
Gill & Johns. 2VJ. 

* PennfjUuuft v. Misncr, Addis. 44. 



* Shepherd's C. Huss. .V Ry U\9 ; Hale's C. 9 
C. At I». 271; F«>rbes\s C. 7 C. Ac P. 224 ; 
Jnmessi C. 7 C A: P. 553; HiWs C. H C. Ac 
P. 271. 



be ■ hlae pfrtmr«», fi»r cfrnuinc writinfi;* may contain iMPrtion* of f«l!M» fact*. Tho writing 
ii tnie, aa to tho party niipiinff it, viz. the af^ont, but ui falno aa to the fart of hia authority. 
If be falaely nuik(»ii a |ii)Wf»r of attorney to thin vtrirt, tiiia in a forf^ery ; but hit mere aaaer^ 
tioo that he haa aurh a |iowpr in nut ao. 

Mr. Hammond, (Projwt of I'rini. Code of Forirery, IWHl, p. I«»7» number STirt,) aayis it is 
eooufh that the writm^f ia fuhu* " m any one rin'untntance of «hit*h the inatruuient ia made 
Qpu** Thia in auibiinHHU. If it inf*an Uiat tiie atatement of a falap fa«*t m a wntinff ia suf- 
Arient to comtitute Air^^ry, it in plainly incorrect The only falaehood ahown by the caaee 
to coiMUtute forirery, ia in renpect Ut i*ome pcrmm on whom the obliinition of the *in«tninient 
m purported to rmt, or ita authoritv or credit depend*. Thua the allerinir of the name of the 
bankeri where a draft ia payable, \tj aubatitutinir that of a aolvent for that of an inaolvent 
bonae, waa held to he forfpery, becauac it f^ave a faUe credit to the inatniiiicnt. But the kind 
and deecription <»f falaehood requiaite to forircry ia not ao well defined by the common law 
that it may be aafely made the aubject of exposition further than ti> aay, that the mere atate- 
oieot of a falae fart ia not, of itaelf, et*ou|fh to conatitiite (orct*r\, but that it niuat be a falae 
fact whereby currency or credit may be invcn,or authority, ubliipition, authenticity or validity 
may be imparted. 

(r) Thia ia an eaacntial characterialic of forj^ery. Sir (^dwanl (\ike aaya, that forgery ** ia 
properly taken when the act la done in the name of another peniftn.** 
A iMiinbiii of EofUab c aaee, bowtifr» and tmonf them aome citad by Coke, miinlain • 
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I 



by the maker of a writing, in which others have a property or direct 
interest* It is not necessary, in order to constitute the offence, that 
there should really he any such other person or party as the wriliiig 
purports,* 

As a fabricated protection, purporting to be in the name ofa mi 

ber of parliament, there beuig no member of such name** 
Or a fabricated power of attorney^ purpariing to be that of a dau^- 

tcr and administralris of a person deceased, there beiug no sttck 

daughter or adminislralrix/ 
Or a bill of exchange drawn in a fictitious name.^ 
Or a fraudulently fabricated bank-note^ purporting to be that of 

corporation, ihe charter of which has expired.* 

8* To constitute forgery, the false writing need not be an €xa( 
resemblance of the f^cnuinc one for which it is hitended to be ut lifted; 
it is sufficient that \i might pass for such genuine one with persons 
not skilled in or having knowledge of the genuine writings simu- 
lated^ though a person skilled in such genuine writings would not 
liable to be thereby deceived. *(/) But a fabricated writing, bcii 



' Cometh s. Eojiildn, 2 Muss. R, 77 ^ 2 Rtiss. 
oa Cr. 328, n, j Dunnes C> Leach, 57 ; Easl, 
P. C. c. 19, s. 50 I Peacock's C. Rurs, Ac 
Ry. 273; 6 Ev. St. Tr. 'J3 ; Hadfield's C 
1803; Shepherd's C. East, F. C, 9ill ; Fran- 
cis's C. R. A: il, 20fJ; TiUVs C East, P- C 
959; Marshall's C. R, &c R. 75; Hough's 
C. R, it R. 12U; Tuylor's C- Easi, P,C. mO; 
Alison's Prm. Crim. Law of Seoiland. p. 374 - 
Rex. u. Lewis, Fosi, 116 j Rex v. Bdhnd, 
Leach. 83; Rex v. Wilks, East, P. C, c. 19, 
3. 46 I Rex V. Lockeii, East, ¥. C c. 19, s. 37, 
p. 94y; Rev. Sial. Mass. c. 127, s. 13* 2 
Mas,^. R,77 ; Wliilc t^ ComHh, 4 Bin. R. US. 

•nakens's C. 1 Sid. 112, cited East, C. L. 



c, l%s. 43. 

^ Ann Lewb's C. Fost. 116, cited East, P. C.) 
1% s. 46. 

* Wilkes's C. East, P. C. c. 19, s, 46. 

s While V. The Com'lh, 4 Bin. 418. 

*Eiist. P. C. c. 1^, s. 4.1} EUiors C. 1 Uacl, 
175 i Rex r. CollicoTt, 2 Leach, 1048 ; S. C 
4 Taunt, 300; S. C R. &: R. 212j EttD^ 
Thoosi, East, P. C, c. 19, s. 44, p. tt»i 
Ha mm. Project of Crim. Code of ForgerTs 
1826, p, 139j Dumber 472; Brit. Cym'rsoo 
Cnm. Law, 5lh Rep. a, 15, p. 71, who ciis 
BIurj>hy's G. 2 East, P. C, 949 ; SlerliagiC 
1 Leach, Ot>; Coognn's C, 1 he&dhf 449; 
Ha wkcs wood's C. 1 Leach, 257. 



different doctrine. He says, that, under statutes 26 H. 6, & 27 H. 6, (1 H. 5, year books,) 
"it had been held, that, if A make a feofment by deed to B of certain land, and after maketb 
a feofment by deed to C of the same land, with an antedate before the feofment to B, it was a 
forgery. (3 Inst 160.) And to the same effect, see Solway v. Wale, Moor, 655 ; also, Hawk. 
7th Ed. c. 70, s. 2; Foster, 117; East, P. C. 855; Rusa. 1416; Parker &, Brown's C. East, 
P. C. 963, which case is doubted by Evans, in his edition of State Trials, v. xii. p. 92, and by 
Starkie, in 2 Stark. Ev. ^V2-ii. See also to the same effect as above, Mead & Young's C 4 
T. R. 28 ; thnt where a bill of exchansre came into the hands of one of the same name with 
the payee and ho endorsed it, it was forg-ery. The current of authorities is in favor of the 
doctrine stated in the definiiion. See^ MarshalPs C. Russ & R. 75; Whiley's C. R. & R. 
00; Francis's C. R. & R. 209; Peacock's C. R. & R. 278; Bontien's C. R. &R. 260; 
Webb's C. R. & R. 405 ; Watt's C. R. & R.436; and Com'th v. Peacock, 6 Cowen, 72. 

(/) If a person intends to make a resemblance of aomethin^f, and fails in the execution of 
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uch OB its faet that a person of ordinary intelligence^ though not 
killed in the genuine writing, would readily perceive it not to be 
^nuine, b not a forgery, (j^) 

9. A writing, which in and of itself, independently of all eztrin- 
oc or collateral circumstances, would, though it were genuine and 
nade by a person authorized to make the same, according to its pur- 
lortf be obviously invalid, void and of no effect, is not a forgery. 

Invalidity for want of a stamp, or of a party such as the writing 



■7. 



odi intent by making what is not such a resemblance, it is plain he lias not committed for- 
r, however criminal his intent may have been, fur a mere intent is not punishable. 
he books are full of cases of indictment, under utatutcs, for forgery of imtruroents, the 
«ry of which is specifically prohibited, in which the defendant is not convicted unless the 
■bncaied instrument would, if it were genuine, be of the dti^ription nmned in the statute. 
MS are collected by Mr. Hammond, (Proposed Code of Forgery, 1H*^>, p. 44.) The 
of these cases are not material to our present purpose. Beyond the range of these 
the subject of forgeir is taken up by tJie common law, whereby the deceitful, false 
md frtttdulent fabrication and use of all sorts of writings is denounced and punished as crim- 
nl. The descriptions or denominations of the subjecti of the forgery in the sututes are, 
kerefore, material principally in relation to the degree of punishment and the phraseology of 
be indictment The doctrine on the question of tlic degree of resemblsnce requisite to coosti- 
ate a fomrj is to be sought for in tlic common law, and this doctrine is, that the fabrication 
lesiiff ** likely to deceive the eye of a comnton ob8er\'er,** or ** having an aptitude to deceive,** 
■ sohcienL (CoUicott's C. infra.) In the case of the forgery of a signsture of the name of 
iny one, for instance, it has never been objected that such a fabrication is the less a forgery 
Ml eccount of the hnitation of a party*8 hand-writing beinir clumsilv done ; sii 



_ party 8 hand-writing being clunmily done ; since the 

■e of the proper alphabetical or other characters, used by the psrty himself whose hand 
sritinf is counterfeited, might deceive those not skilled in his haud*writing, tiiough the man* 
ler mud style of forming the clmracteni were quite unlike those of tlie genuine signature. So 
lie fkbricmted instrument msy be materially different from the genuine one, and yet the fab- 
icetioii be a forgery under a statutory provision. Thus a fabricated bank-note, in which the 
word *'poands,*' alter ^ fiAy,** was omitted in the body of the note, was held to be a forgery, 
m the amoant of the note was marked in figures in the margin. (Elliott*s i\ FjuH, P. C. c. lU. 
k 44, Y. 9, p. U51.) So a medicine stamp was held to be a forgery, though the fabricated 
AUBp differed materially and obviously from the genuine one. ((*ollirott*s C. I^each, 1048; 
I Taont. auO; R. 6l R. V12.) It seems that no more precise doctrine can be laid down on 



ect than that of the common law, adopted in the above definition. This doctrine if 
by Mr. Hammond, in his Project of a ( ode of Forg»*ry, 18*i(J p. I.'B>, and by the Brit- 
BUMioners, in their 5th Rep. a. ].*>, p. T*h Nor does any difficulty appear to ha?e 
ned in applying it in jurisprudence. Most usually Uie fact is settled in the partictilar 
by the fabricated writing bein|^ actually taken by some person as genuine. This cir- 
tnsce has been noted by the ju Iges as settling the question of tiie verisimilitude of the 



IMetioQ of similitude, or rather of aptitude to deceive, does wA. seem to be one of any eepe- 
*Jel ead extnordinarr difficulty in general, but, like other questions of fact, whether in cnm- 
Bil or civil jurisprudence, it is liable to be intricate and perplexing in particular cases. Thie 



be provided against so as to be pre%'ented in all cases. Collicott*s C. 3 Leach, 1048j 
k TuBL aOO; R. 4l R. 913; cited Brit. Com*rs, 5th Rep. p. 71, a. 15; fully suied, IlanMi. 
P iy c t of Code of Forgery, p. 190, a. 475, was selling foTf[^ medicine stamps as sueh, 
slMdi were materially unlike genuine, but held forgery, because they had an apiitwh to de- 
Every person in the community cannot be supposed to be acquainted with the sign- 
of every other whose name is offered in the market, or the preciM vignettes and 
in the stamps of every manufacturer. 



{g) See The State v. Jones, I Bay. R. 307, where fabricated paper money was signed by 
«o ummd of three eommiMionen. (Lewie's C. Fotc 116; Mofit*ft C. 1 Letch, 431 ; 

BMiria9Cow«i,77a) 



purports, or for any other circumstance extrmstc la the wriiijig, 
does not present the same being a forgery. (A) ^M 

10* It is not requisite that it should appear what persoa or party 
iQ particular, or whether the whole or what specific portion of the 
ptiblic or of the community was intended to be or might be defrauded 
or prejudiced^ if the fabricated writing were accredited as genuine; 
it is sufficient that others^ known or unknown, might be defrauded 
or prejudiced.^ ^M 

11, It is sufficient that the false writing be such as^ being uttered, 
tends to defraud or prejudice another, though it may not appear that 
it would certainly have that efi'ect.* 

As a bill of exchange or promissory note without stamp, 
ihe jaw requires a stamp in order fo its being giiren in evu 

A fabricated false petition to the legislature for a grant.* 

Inserting names iu an indictment found by the grand jojy, 
serted by the grand jury/ 

A false entry in a marriage register* 



» Arnold u. Cost^. 3 GiU. & Johns. 232 j 2 ChiL 

Grim. L. 796/ 1026, 
■ BIcKee's C, Addis, Pean, B, 33. 
* H:iwewQod^s C. Enst, P. C, c. 19, S. 45 ; Rob- 

erts's C. id. ibid, 1796; Davii's C. id. ibid; 



Fatmas'fi C. E. & K, 455. 
* Alexander r. AlexaxideE^ 9 WtSiA* til. 
^ Marsh's G. 3 Mood. 66. 
" Dtidley^s C. 2 Sid. 7L 



{k) Mr. East lays down the doctrine on this subject as follows : " It is said to be no way 
material whether a forged instrument be made in such manner as, were it true, it would be of 
any validity or not But this I conceive must be understood where the false instrument car- 
ries on the face of it the semblance of that for which it is counterfeited, and is not illegal in ' 
its very frame." (East, C. L. c. 19, s. 43.) 

Mr. Hammond is strongly of opinion, tiiat the maxim, that every one is presumed to know 
the law, is not applicable to a case of forgery ; that is to say, the legal invalidity of the writ- 
ing, supposing it to be genuine, should not prevent its being a forgery. He says: "Tliia 
doctrine of legal omniscience is a fiction, invented to secure the ends of justice, and must be 
limited in its application by the principle which gave it birth; still less should it serve as an 
impunity to guilt." (Project of Code of Forgery, 1826, a. 467, p. 137 ; and see ibid, art 462, 
p. 136, and art. 489 to 509.) 

There are numerous cases going to show, tliat a false resemblance, bearing on the face of 
it some defect in the legal requisites to its validity for the purpose purported by the instru- 
ment itself, as, for instance, a forged will, with two witnesses instead of three, is not a for- 
gery at common law. (East, P. C. c. 19, s. 43 ; The King v. Burke, Russ. & R. 496 ; and see 
The People v. Shall, 9 Cowen,778 ; The People v. Fitch, 1 Wend. 198 ; Mcintosh's C. East, 
P. C. p. 942 ; 21 Wend. R. 521, n. and authorities there cited ; The People v. Steams, 21 
Wend. R. 414; Frceth's C. Russ. & R. 127; The People V.Thompson, 2 Johns. Cas. 342; 
The People v. Wilson, 6 Johns. R. 320.) 

By the Scotch law, an aptitude to deceive is sufficient to constitute forgery, whether the 
false writinor have or have not all the requisites to its validity. 

The English Commissioners on tlie Criminal Law, (5th Rep. p. 71,) adopt the doctrine and 
precise phraseology of Mr. East, as follows : " In case of a written instrument, it is not es- 
sential that the forged instrument should be such an instrument as would be valid if it were 
genuine, provided it be not illegal in its very frame." (A. 12; Lyon's C. 2 Russ. 443; 
Chishohn's C. R. & R. 297.) 
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A false protection against arrest for debt.' 

A false writing pledged to obtain delay of payment of a debt.' 

A fabricated order for the discharge of a person committed for con- 
tempt of court.* 

Where the writing or the falsification of a writing has no tendency 
to defraud or prejudice another, the writing is not a forgery. Ai 
the substitution of a lesser sum in a bond by the obligec.(i) 

12. The uttering of a writing is, in respect to forgery and the 
other ofiences provided against in this chapter, the fraudulently and 
deceptively oflTering, passing, negotiating, assigning, transferring 
the same, or putting the same into circulation, as being true and 
genuine, according to its apparent purport, by a |>erson knowing the 
same to be false, with the intent that any |)erson shall be thereby 
deceived, and that any person shall be thereby defrauded or preju- 
diced.(y) 

The mere ostentatious exhibition of a forged note for the purpose of 
enhancing one's importance, is not uttering the same.^ 

Delivery of a forged note to another who does not know it to be 
forged, that he may pass it, who thereupon ))asses it, is uttering 
it by the party so delivering the same. 

The giving of a forged note to an accomplice, who knows that it it 
forged, that he may pass it, is an attempt to utter it, but is not an 
uttering of it, unless and until it be thereupon uttered by such 
other. (A) 

13. The uttering of a writing, which, as the same is uttered, is 
false and deceptive as to who was the person making the same, and 
might defraud or prejudice another, is, though the same was not 
forgedt subject to the penalty for uttering a forged writing.(/) 

As the uttering of a false writing made abroad, or made before the 
law was passed whereby it is made forgery, or made by mistake. 

« DrmkinVs C 1 Sid. 142 > Fawopii's C Km!, P C c. ly. ». 7. 

• Birkdi's C R .V R. So. ' « Rri r. Shukard, R k R. 200. 

(•) 2IIiwk. c. 70, ■. 4. nUck«tnnr*ii df*finiti(in m, ^to the prrjiidicc of •nn(lM»r iiiftD*li 
rifht** 4 Com. V47 ; and «h> under thm hpiid aluo, Ko% r. Km^hu I H«lk. .175; 3 Halk. 186; 
Ld. Rayni. 5*/7 ; Rpx r. Ward, I^. Raym. 14(]1 ; Su. 717 : 1 Bam. B. R. 10; Rk r. Wilcoi« 
R.4(R.Sa 

ij) Rex r. Ward, 3 Ixl. Raym. 1401. Cttrrinir i<* to doclare or ajw*rt dirrcUy or indirscUy, 
bj word* Of action*, Uuit the bank-note ia jfood. ((\>m*th r. S4*arl<*, 1 Bin. 'StL) 

{k) See Rex r. Palmer 6l Hudson, I^each, 1)78 ; 4 E dc P. t)6 ; R. & R. Tj. 

(I) R—fi*iC Leach, 806; and eee Hammond'e Pioj.oTthe Code of Forftry, l8M»p.6«. 
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14. The knowingly and falsely personating another ss a party to 
any writing, or intended by any signature, for the purpose of utter- 
ing or authenticating the same, with the intent thereby to deceive 
any person, and defraud or prejudice any person, where such false 
personation has a tendency to deceive and to defraud or prejudicCt 
whether sueh false personation be by a person of the sanac or a 
diSereat name, and whether there in fact be or be not any such per- 
son as is personated j(jn) is subject to the penalty for forgery of a 
like writing ; and the knowingly, deceptively and fraudulently utter- 
ing a writing so authenticated, is subject to the penalty for uttenag 
a forged writing of like description *(k) 

As where one, having signed a promissory note in his own name, 
^ pretends it is that of another person whom he pretends to he,{e) 

V Or where a bill of exchange comes into the hands of a pt^rson other 
■ than, but bearing the same name with, the payee^ and be, baring 

B endorsed it in his oivn name, pretends to be the payee.* 

W Or the personatiDg of one who is dead,^ 

15. The deceptively and fraudulently making of one^s own signa- 
ture, as being that of another, the writing being such that others 
might be thereby deceived, and defrauded or prejudicedj is forgery ,^(/y) 



1 
I 



» Mead v. Young, 4 T. R. 28. See Stat. 21 
Jas. 1, c. 26, s. 2, as to personating another ; 
Stat. 4 W. & M. c. 4, s. 4 ; 27 Geo. 3, c. 43, 
s. 4 ; 33 Geo. 3, c. 30, s. 1 ; 5 Geo. 4, c. 107, 
s. 5 J 4 Geo. 4, c. 46, s. 1. 



* Rex V. Martin, R. & R. 324 ; Rex v. Cramp, 

R. & R. 327. 
3 Mead v. Young, 4 T. R. 28 ; Rex v. Parkes & 

Brown, East, P. C. c. 19, s. 49 ; Leach, 775. 



(m) Under Stat 31 Geo. 2, c. 10, s. 24, against personating", it has been held, that there must 
be such a person having or appearing prima facie to have the right, claim, character or au- 
thority, in respect to which he is personated. (Rex r. Brown, East, P. C. c. 20, s. 4 ; Rex v. 
M*Annelly, ibid ; Rex v. Tannet, R. & R.351.) But this is inconsistent in principle with the 
doctrine as to forging the name of a fictitious person. The offence is no less because the 
whole matter is false, instead of only a part of it being so, provided the intent is the same, 
and others may, under the circumstances, be deceived. 

(n) The mere personating a party to a writing was held in Hevey's C. East, P. C. c. 19, s. 
45, not to be a forgery. 

(o) Parkes & Brown's C. East, P. C. 963. Such making is ruled to be forgery in the above 
case, but the correctness of such doctrine has been doubted. On this subject, see Evans's Ed. 
of St Trials, v. c. 1, xii. p. 92 ; Stark. Ev. v. 1, p. 332, a33 ; Marshall's C. Russ. & Ry. 75 ; Whi- 
ley's C. Rusa. & Ry. 90 ; Francis's C. R. & R. 209 ; Peacock's C. Russ. & Ry. 278 ; Bontien's 
C. Rus8.&Ry.2(K); Webb's C. Russ. & Ry. 405; Watt's C. Russ. & Ry. 43G; Com'th u. 
Peacock, 6 Cowen, 72. The offence is at least of the same character and the same in sub- 
stance and effect as forgery, and is accordingly, by this section, made subject to the same 
punishment 

{p) The case provided for in this and the following section has been the subject of 
considerable discussion in criminal jurisprudence. It has been held to come within the 
dewription of forgery. (Rex v. Dunn, Leach, 57 ; East, P. C. c. 19, s. 48, 49 ; Rex r. Taft or 



FORGERY. 11 

16. The cancelling, destrojing, secreting, or obliterating a writ- 
ing, being one's own or that of another, in which anj other person 
has any property or direct interest, with intent thereby to defraud 
any person or prejudice any one in his person, property, rights or in- 
terests, and whereby any person might be defrauded or so prejudiced, 
is subject to the penalty for forgery of a like writing. 

As fraudulently destroying a writing previously executed and delir- 

ered by the party destroying the same. 
Or destroying a writing by tearing off or abstracting a part thereof. 

17. The knowingly and fraudulently filling up of a signed blank, 
otherwise than the party filling up the same is authorized by the 
signer or other i)crson empowered thereto, to fill up the same, with 
intent, in either case, to defraud or prejudice such signer or any other 
person, and where such signer or another might be thereby defrauded 
or prejudiced, is subject to the penalty for forgery of a like writing. 
But this provision shall not affect the validity of such writing as 
against the parties liable thereon. The knowingly and fraudulently 
uttering a writing so filled up is subject to the penalty for uttering 
a like forged writing. 

As where a merchant leaves signatures in blank with his clerk, for 
a particular instrument, who fills them by writing a different in- 
strument. (7) 

18. The knowingly and fraudulently writing over, or connecting 
with, or writing so as apparently to be connected with and recog- 
nized and sanctioned or authenticated by, a signature, any thing 
other than what the person so writing or connecting the same is au- 
tliorized by the signer to write over or connect with such signature, 

Toft, LMch, 172; Rut, P.C.c. 19, a. 47; Rrx r. Manihall, R. Sl R. 75; R«i v. Tavlor, 
UAch, 214 ; Luu P. C. c. 1», a. 47 ; Rox v. Shephard or Hhopherd. Uach, 29G ; Eut, P. C 
€. 19, t. no ; Ret r. Franciii, R. & R. 30!> ; Riiac on Tr. 14n!» ; Rex r. Pracock, R. dt R. 978 ; 
Km r. Hidfield, Evana*! St IQ ; Rrx r. A icklea. Letch, 438 ; Eaal, P. C c ID, a. 50 ; R«l 
v. BocitMD, R. di R. 9t». Hee alao Walkcr'a C. (> Evami*a StAt p. iv. c. 13, p. i>2; 9 Surk. 
Ev. 573,11.; Webb*a C. .') & &. B.938; 8.0. R.&^R.4a%: Watt*a C. R. dt R. 436 ; aCS 
KitKlV7.) 

iq) PuUiam r. Rallirtn, 4 Maaa. R. 53 ; Hart'a C. Moody, 480 ; 8. C. 7 C. dt P. 659 ; Hind •. 
GfwilUainaL 171 ; Bemrd'aC. 8C. Jit P. 143; WriuhfaC. 1 l^win, 135: Forbea'a C. 7C4k 
P. 994. It la doubted in aome of thoa<> caaea whether thta ia a forgery. That it la of Um 
■ame character and of equal ipiilt and danjifor and injury to othenn and the publir aeema to b« 
plain. Thouifh it be equally criminal and pernicioua witli foripery and aubject to th« noM 
poniahmefit, K doea not aeem neceaaarily to follow that the party entniatinjf the blank aifiit- 
tare ia noC bound by the fonr<»d inatnimcnt ; whether he ia ao or not appeara to depend upon 
odMT ooimd*imtioiii and di&mt eridMic*. 



with intent to deceive and to defraud or prejudice another, and so that 
another might be thereby defrauded or prejudiced, is subject to the 
penalty for the forgery of a like writing. The knowingly and frau* 
dulently uttering a writing so made, is subject to the penalty far 
uttering a like forged wTiting, This section shall not prevent any 
such writing from being a forgery which otherwise would be such* 
nor affect the civil liability of any person thereon* 

19. The false and fraudulent alteration of a writing made by the 
party altering the same, and previously passed or delivered, so that 
others shall have become parties thereto, or have a direct legal inter- 
est therein, the alteration being such as may tend to deceive any 
person and to defraud or prejndice any person, is equivalent to the 
falsely and fraudulently making a writing purporting to be that of 
another, and is forgery. 

As the alteralioQ of a writ, by a JQstice of the peace who had issued 
it, after the service and before the return of service is made by the 

^ oMcer*' 

20. The fraudulently and deceitfully procuring a signature to, or 
a written authentication of, a writing, under pretence that it is 
another and dififerent writing, whereby the person signing or authen- 
ticating the same is deceived, and signs or authenticates the same as 
and for such other and different writing, is subject to the penalty for 
forgery of a like writing or authentication ; and the knowingly and 
fraudulently uttering such writing or authentication is subject to the 
penalty for uttering a forged writing or authentication of like de- 
scription. 

21. Any officer or magistrate, authorized by law to take any testi- 
mony, declaration or statement on oath, or on affirmation instead 
thereof, who, knowingly and corruptly, falsely takes or certifies any 
testimony, declaration or statement as to the whole or in some ma- 
terial part, is subject to the penalty for forgery of like testimony, 
declaration, statement or certificate ; and the knowingly and fraudu- 
lently uttering of the same, is subject to the penalty for uttering a 
forged writing of like description. 

22. Any officer or magistrate, authorized by law to take ac- 

' Com'th V. Mycall. 2 Mass. R. 136. 



I 



FORGERY. 13 

knowledgtnent or proof of any deeds of conveyance of real estate, or 
any other instruments, in order to entitle the same to be recorded in 
any public office, or by any public officer, or to be produced in evi- 
dence, or in order to give the same validity, or additional weight or 
solemnity or effect, in respect to the property, rights or interests to 
which the same relate, who falsely and corruptly certifies that any 
such deed or instrument was acknowledged to him by any party 
thereto, or that proof was given to him of the genuineness thereof, 
when in fact no such acknowledgment was made or proof was given 
to him, is subject to the penalty for forgery of a certificate of like 
description ; and any ollicer authorized by law to cf^rtify any fact, 
whose certificate is le^al proof thereof to any pnr|K)se, who falsely 
and corniptly certifies such fact, is also subject to the penalty for 
forgery of a like certificate. And the knowingly and fraudulently 
uttering any such false certificate is subject to the penalty for utter- 
ing a like forged certificate.' 

23. Any clerk or register of any court of this State, or any regis- 
ter of deeds, or any other officer or person having the legal custody 
of any public record, who corruptly and falsely (in or as to any ma- 
terial part,) makes or certifies any record, or purported copy thereof, 
b subject to the penalty for forgery of a like record, copy or certifi- 
cate; and the knowingly and fraudulently uttering of such false 
record, copy or certificate is subject to the [)enalty for uttering a 
like forged record, copy or certificate. 

24. Where the alleged act of forgery or other e<|uivalent offence, 
under any of the preceding sections, is done within this State, it is 
punishable in this State, though the subject matter, pur|X}rted by 
or referred to in the false writing, l>e |)artly or wholly w*ithout this 
State, or the pretended promise, agreement or undertaking be to 
be partly or wholly performed or complied with, or the false writing 
intended to be uttered, used, or have effect out of this State. 

As where a deed, forff'*<l within this State, pur])orts to convoy land 

lying out of the 8lalt\* 
Or a noto, counterfeited in tliis State, purports to l)e tliat of a bank 

established or individual resident without the State. 

' S«e N Y R€V. Sut p. it. c. 1, t. 3. fi 27 Irtl . Uwis r. Th« Cnrnmonwetlih. 2 S fc B 

' Tbe r«oplf r. PlABden Ac Harry. 18 Johns. R .VM 
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26* The fabrication or uttering of a commercial document or writ- I 
ing, merely for use abroad out of the United States, for commercial I 
purposes, without any intent, and where there is no direct aod ob- 
vious aptitude or tendency thereby to prejudice or impair iha rightii of, 
or to defraud or injure others, in the United States, is not an offence 
within the provisions of this chapter, and such intent shall not be , 
presumed.(r) ^B 

26. Whoever shall engrave, make or mend, or begin to engrave^ 
make or mend, or aid in engraving, making or mending, or shall | 
have in his possession, partly or wholly engraved or made, any plate, , 
block, press or other apparatus, machine, implement, tool, insirumeni 
or article adapted and designed and known by him to be adapted 
and intended to be used for the making of forged or counterfeited 
bank-notes or similitudes of bank-notes of any bank within or without 
this State, or purporting on such counterfeit or similitude to be the 
note of a bank within or without this State^ or adapted and ia* : 
tended to be used, and known by him to be adapted and intended U^ 
be used, for making any false and counterfeit note, bill of credit, c<^^ 
tificate, or other evidence of debt, being a similitude or resemblance 
of any notCj bill of credit, certificatCj or other evidence of debt 
of this State, or of the United States, or of any state, district or 
territory thereof, or purporting to be such bill of credit or evidence 
of debt, with intent to use the same, or cause or permit the same 
to be used, in fraudulently making such false and forged or counter- 
feited bank-notes, or such note, bill of credit, certificate or evidence 
of debt, shall be subject to the penalty of forgery in the second de- 
gree.(.s) 

27. Whoever shall make, provide or have in his possession any 
paper, parchment, or other fabric or material, engraved, stamped, 
marked, fabricated or prepared in similitude or resemblance of any 
bank-note, or such note, bill of credit, certificate or evidence of debt 
as is named in the preceding section, adapted and intended to be 

(r) This is the result of the present common law. (Gardiner v. Smith, 1 John's Cas. 141.) 

(«) Rev. Stat. c. 127, s. 8, p. 729, and Act of Amendment, s. 15, p. 809. It will appear by 
comparison that in the above and in the next section there is some change in the phraseology 
of the law, but none in the essential provisions. (See Stat 52 Geo. 3, c. 138, s. 5; 41 Gea 
3, c. 91, s. 2 ; 45 Geo. 3, c. 89, s. 7, 8 ; 1 Geo. 4, c. 92, a. 1, 2. 
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med for making such false aod counterfeit or forged bank-note, 
note, bill of credit, certificate or evidence of debt named in said sec- 
tion, and knowing the same to lie so adapted and intended to lie 
used, and with the intent so to use the same, or cause or permit 
the same to be so used, shall be subject to the penalty for forgerj in 
the second degree.* 

28. Whoever shall engrave, make, mend, or l)egin to engrave, 
make or mend, or shall have in his possession, any plate, block, press 
or other apparatus, machine, implement, tool or article, or any paper, 
parchment, fabric or material mentioned in the twenty-seventh or 
twenty-eighth section, adapted and intended to be used as therein 
specified, shall, unless the contrary appear, be presumed to know 
that the same is so adapted and intended to be used ; and the same 
being so adapted, shall, unless the contrary appear, lie presumed to 
be designed and intended so to be used : provided^ hotcever^ that the 
having in possession a plate, block, press or other apparatus, machine, 
tool, implement, instniment or article, or paper, parchment, or other 
fabric or material, the making or possession of which was lawful at 
the commencement of such |)ossession, does not become unlawful on 
the passing of a subsequent law or otherwise, unless it be m<ide so 
bj some subsequent act or neglect of the person so possessing the 
same, and such act or neglect shall not be presumed.^ 

29. Whoever shall knowingly bring into this State, at any one 
time, or have in his possession or control, ten or more forged notes of 
one or more banks or lianking companies, within or not within this 
State, payable to the l>earer thereof, or to the order of any person, 
persons, corporation or company, or ten or more forged bills of credit, 
or certificates or acknowledgments of debt, pur|K>rting to be issued 
by authority of this State or of the United States or of any state, 
territory or district thereof, or of any foreign government, (whether 
all the same purport to lie issued by either, or some by one and some 
by another of the authorities afores<iid,) with intent fraudulently to 
utter the same, or cause, promote, facilitate or |>ermit the fraudulent 
uttering of the same as genuine, shall be subject to the |M*nalty for 

' Ber. Sua. c 127, s. 9, p. 760 -, Act of Amfod. . R Jc R C^^ ; 2 Russ 47(i ; Rei r FauDtl*. 
•ml c( B«v. Stat. s. 16, p. bO«J. rujr, McxmIjt, b* ; Brooki t Warwidc. 2 Surit 

* Rcz •. Btaglty. B. icK. 446 ; Rei r. Ljroo, > 389 
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forgery in the second degree ; if less than ten, he shall be subji 
to the peoalty for forgery in the third degree, (/) 

30. 1°. The forgery of the following mhjects is forgery in lie 
first degree, viz,: the forgery of a note, bill of exchange, cerlificaiet 
or bill of credit, acceptance, or other written evidence of debt of diis 
State, of the United States, or of any state or territory thereof, or of 
any foreign state, or of any assignment of either, or of any not« of 
any bank within or without this State, payable to order or htm* 
er.(«) 

2®. The forgery of the following subjects, to the amount or invoic- 
ing or affecting the amount or value of one hundred dollars or more, 
is forgery ia the second degree^ viz. ; 

The forgery of any deed of conveyance or grant or lease, or 



I 



(1) Rev. Sut c. 127, a. 8, p. 729; Amcntlments to Rev. 8tet s. 15, p, 80R Iji ihr 
viaMSil Statutes thia provision extends only to Ll^e brir*gtng into tiie State ten nr more 
in the Amondment it exteud? to uny number. Tiie Revised 8U lutes ujul th*? statutr 
tutneuclfnent extend only to banJ^-uote^ ; public aecuritJeB nr^ put Ufwii Uie satne footing id tb« 
above ^ectjoo, smce they ure not unfiequeiUJy ptissed jm & descrlfttiorj of circulatjug' me^liaHi. 

(w) Tlie Rev. Stat, c, 127^ 9. 4, makes forg'ery of public se<;urities and bwik-aotes of tfaji 
3tate forgery iu the first degree, imd puniahftble by imprisoiuuent for life w Ve^m. Tilt 
penalty of for^in^ bnuk-tiotee of banks not of this State is jtot specified. 

Tiifi New \f>rk Rov. Stut, P, iv, c, I^ 9» ^?, pot fortjery of public securities in 0\e first d«- 
gree, and punishable by impriaonmcnt for life, or not less tlinn tc?n ycflrw ; tliul of bank-uoies 
in the second decree, (P. iv. c. 1, s. 30,) and so punishable by imprisonment not over ten years. 

Where the statute was agrainst tlie forgery of an " order," (7 Geo. 2, c. 22,) it was held in 
Enorland, ('2 East, P. C. 930; Foster's Crown La. 119; Leach, 540, 323, 114; 3 Chit C. L 
10;l:3 ; and People r. Thompson, 2 Jolins. Cas. 342,) tliat a request did not come within that 
description. The New York Stat. Sess. 24, c. 54, was passed in consequence of the decision, 
that a request was not an order, both being put upon the same footing by the statute. (See 
People V. Thompson, 2 Johns. Cas. 342.) But in Massachusetts it was held, upon a statute 
similar to the English statute, that a request was an order within the statute. (Commonwealth 
V, Fisher, 17 Mass. R. 46 ; and see 2 Bay. R. 262 ;) and so it is understood in common par- 
lance. An order to " pay fifteen dollars in N. Meyer's bills or yours," held not to be for the 
payment of money. (The People v. Farrington, 14 Johns. R. 348.) A check has been held to 
be an order for the payment of money. (Com'th v, Howell, 4 Johns. R. 301.) An order of a 
justice of peace for payment for apprehending a thief, is for the payment of money. (Rei 
V. Graham, East, P. C. c. 19, s. 41.) In the above text, the forgery of a req'itest' to pay 
money is put upon the same footing as an order, for by the definition of forgery it is requi- 
site that it should be such that another might be injured, and if the fabricated request be not 
of that description, it is not a forgery ; if it be of tliat description, it seems plainly to be, in 
its essential character, a forgery. The reason of tlie adoption of the above doctrine in Eng- 
land, was, that the crime being capital, the court felt bound to give a very liberal construction 
in favor of life. 

See Chisholm's C. R. &. R. 297, as to what is a bill of exchange. 

It is not necessary, in order to make a writing a promissory note, that it should be negoti- 
able. (VVilcock's C. Russell, 1623.) 

As to what is an order for payment of money, see Rex v. Mitchel, Fost, 119 ; Rex r. Wil- 
liams, Leach, 1 14 ; East, P. C. c. 19, s. 37 ; Rex v. Ellor, Leach, 323 ; Rex v. Mackintoah, 
Leach, 8:33 ; East, P. C. c. 19, s. .39 ; Rex v. Graham, East, P. C. c. 19, s. 41 ; Leach, 886; 
Rex V. Froud, 1 Br. & Bing. 300 ; 7 Price, 609 ; 3 B. Moore, 645 ; R. & R. 389 ; Rex r. 
Bradby, 1 Br. & B. 306 ; 3 B. Moore, 653. 
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deed of authority or power to convey, grant or lease, or any charter 
of, or letters patent for real estate, or any interest therein, or of any 
assignment of either, or of the authentication of either ;(i)) — of the 
authentication of any document or copy thereof, purporting to be 
authenticated by the executive of this Commonwealth, or of the 
United States, or of any state or any territory thereof, by any judge, 
clerk or register of any court of this Commonwealth, or of the United 
States, or any state or territory thereof, or by any register of deeds 
within or without this Commonwealth ; — of any record, register or 
journal, public or private, which, if true and genuine, might, at the 
tJOie of forging the same, be given in evidence to affect injuriously 
the rights and interests of others; — of a testamentary writing ;^-of a 
charterprty or assignment thereof; — of a bill of lading or assignment 
thereof ;^-of a policy of insurance or an assignment thereof ;^-of the 
return or report of any officer, commissioner, auditor, assessor, or 
master, to any writ or process or order or commission of any court, 
where such return is legal evidence to any purpose ; — of any process, 
order, decree or judgment, allowance or license of any court, magis- 
trate or officer authorized by law ;^-of any pleading, petition, bill, 
answer, or proceeding in any court ; — of the return or report of any 
commissioner, arbitrator, referee, committee, auditor, assessor, master 
in chancery, or other officer, to any writ, process, rule, order, decree, 
or commission, of any court, judge or magistrate ; (tr)— of a promis- 
sory note, bill of exchange, due-bill, check, order or request to pay 
money, certificate or acknowledgment of deposit of money, or of a 

<r) Porfpry of convcytncc nf real e«tAto u in Uio 0(>rond dcfrree, by Rev. Stat c. 197, 
t. 1«— the penalty, ini|jnM)nnicnt Dot over ten yearn : and in thn tirvt de|fre« in New York, 
Eer. fliBt P. iv. c. 1, n. IQ, with a {wnalty of impri}«<miiient not \em than ten yeara. 

The llaM. Rev. 8UL c. VZ7, h. 1. and N. York Rev. Kut. P. iv. c ], a. 25, *ii(, make for- 
fwy of the record of courts to bo of the necond def^tM*, {Hinishable in btiCh Stales by impm* 
ownen t not over ten yearn. 

At to what w a drad. nee Kvx r. Lyon, R. & R. 955; 9 Rum. on Crimea, 450; Ret v. 
PboaUeroy, Moody, 52 ; 2 Bin|^. 413 ; 1 C. «l P. 421. 

(ir) The Revised Statiitea, c. 127, n. 1. addn, ** relatinir to any matter wherein aoch retan 
umj oe received an le^al evidence.** Thin qualification la includH in the deAnitioo of (6t- 
gvry, foq^efy beini; defined to br of a writinjr whrreby otheri mijrht be injured, and thtjr 
could not be ao, unloaa the fabricated return wert* lefpil eviduncr to aotne vflect 

Aa to the fonrery of nvor«L««, it neema to inakf no difTrrrm*** what n^ord it la, if it can be 
given in evidence to affect the rii{htj« of othem, — aji a pannh n'frmter, rejriater of roarnagat, 
roeorda of a private corporation. d:c. Tim daii{rt*r to tlie p«ibhc and the guilt of the " ' 



are the criterion for ineaauhng the penalty, and not the indignity to the party whoae ainatBra 
or other writing ia forged ; whetiier it bo a record of a niagiatrate or other public omcor, or 
the clerk of a private corporation. 

The R«v. Stat of Maaa. c. 137, a. 1, makea this forgery ui the aecond degree. The N. Y. 
Rev. Stnt. P. iv. c. 1, a. 35. also makea K forgery in the aecond degree 

3 
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letter of credit, or of any endorsement, assignment of acceptance 
either; — of an order, request, or promise to deliver goods or prop- 
erty, other than money, or of an acceptaDce or assignment thereof;-^ 
of an accountable receipt for, or acknonledgment of receipt 
money, secnritics, goods or other property, or of an aasigOTneot 
thereof ; (a-) — of any acquittance, receipt, discharge, or acknoivledg* 
nient of satisfaction for any debtj claim, demand, obligation, right 
of action, or liability; — of any entry in a book of accounts or of cfl^ 
tries, schedule, memorandum, or list*(y) 

It is not necessary in order to conslitnle a forgery of an order for 

delivery of goods that the person whoso promise, request or o\ 
is forfijeJ should hare goods in the hands of the drawee.(^) 

The inserting In a bill of sale ihat the goods were charged to 
oLher person than the one to whom they are delivered by tlii 
order of such other persoUj is the forgery of an ac(|Utttance.* 

The character and description of a writing depend on the iilstrti* 
ment itself^ not upon the intention of the maker or utterer as t« 
what kind of instrument it should be,' 



1 C«n'tb P, Lftdd, 15 Mas*, 527, (Y. C.) ; and 
«e Eex P. Ferrersj 1 Sid. 278 ; Eex p. Wani, 
Ld. Eaym. 1161; Sir. 747; Rex t. Peucy, 



> Rex V. Chbholoi, B. Ac K. 297 j 2 Bim. on 
470 ; and see Rex p. Richarfs, K, & R, m. 
Rex w. Ravenscroftj R, ik R. Ifil ; R«i t. 



^ 



cited Ld, Raym. H65 HaDdall, R.& R. 195. 

(z) As to what is a receipt for money or goods, see Rex v. Lyon, Leach, 597 ; S. C. East, 
P. C. c. 19, s.3f>; Rex v. Harvey, R. & R. 227; Rex v. Testick, East, P. C. c. 19, s. 36; 
Rex V. Hunter, East, P. C. c. 19, s. 36 ; S. C. Leach, 624 ; all cited, Hamm. Proj. of Law of 
Forgery, 1826, p. 89. In Rex v. Harrison, Leach, 180, a receipt for bank-notes is held not 
to be a receipt for money. See also Rex v. Russell, Leach, 8, as to what is such a receipt 
The phraseology of the above section makes this distinction immaterial, by putting a receipt 
for any thing of value upon the same footing as one for money or goods ; and the distinction 
of one from the other, in reference to tlie criminal law, is merely nominal. In the first case 
above cited it is held, that it must appear from whom the receipt was, in order to constitute a 
receipt. In the others it is held, that usage may be resorted to, to show that an instrument is, 
in its character and construction, a receipt. The points do not seem to be important aa ex- 
positions. See also Hammond's Project of a Code of Forgery, 1826, p. 17, number 59. 

{y) A charge in a book may, from tlie character of the book, and the manner in which it 
is kept and in which the entry is made, be an accountable receipt. (Rex v. Harrison, Leach, 
180 ; East, P. C. c. 19, s. 36 ; Rex v. Lyon, East, P. C. c. 19, s. 36.) But this point is not ma- 
terial under the above provisions, except in relation to the pliraseology of the indictment 

(2) Rex V. Lackett, East, P. C. c. 19, s. 38 ; Leach, 94 ; 1 Hawk. 21 1, n. ; Rex v. Abra- 
hams, East, P. C. c. 19, s. 38. See to S. P. The State v. Holly, 2 Bay. R. 262 ; and the court 
held in the last case, that a broader construction should be given to this provision than had 
been given in England to a similar provision of the St 7 Geo. 2, c. 22, on which it had been 
held, Uiat a mere request was not within that statute. (See authorities and precedents cited 
above in this section.) 

As to what is an order for the delivery of goods, see also Rex v. Jones, Leach, 53 ; Rex r. 
MitcheU, Fost 119. 

The expressions, " Sir, Let the bearer trade thirteen dollars, and you will obli^ yonrs," 
were held to be an order for the delivery of goods, the plain meaning being to dehver goodi 
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3^. A forgery oot appearing to be in the first or second degree, is 
forger J in the third degree, (aa) 

31. The uttering of a forjzcd or falsified writing is the same de- 
gree of the offence of uttering forged or falsified writings that the 
making thereof is of forgery ; and such uttering not ap|)earing by 
the record or verdict to he of the first or second degree, is in the 
third degree of such uttering : provided^ however^ that where it ap- 
pears that any one, who has uttered a forged l)ank-note, took the 
same in good faith, not knowing the same to be forged, and paid or 
allowed therefor a full consideration for a like genuine bank-note, 
and the jury find that he took the same in good faith, he is guilty in 
the second degree of uttering a forged writing. 

32. P. Whoever is guilty of forgery in the first degree, or of ut- 
tering in the first degree a forged writing, shall be punished by 



2P. Whoever is guilty of forgery in the second degree, or of utter- 
ing in the second degree a forged writing, shall be punished by 



3^. Whoever is guilty of forgery in the third degree, or of utter- 
ing in the third degree a forged writing, shall be punished by 



to Jum 10 tlMt toxNint. (The ?eople v. Shaw, S John*. R. 23&) An ordtr to «* m 
Mkit IB N. MtTtr^ bUk,** or the dnwee't, wm held not to be tn order to delifvr 
(The Pcopie e. nrhnfton, 14 Johno. R. 348.) 

(m) Thit ii, the iodictmeat may iteelf ehow Uie degree, u in ceae of • chuM of omlM^ 
Mliac A beak-nole, eo that e mere verdici of guilty determinea die degree; or, ir Uie MfiM 
lotsSollhiia appear, it may be ezpreealy found by the jury; but if it doee not appearm «• 
of theee vaya to be of the Arat or aecond degree, it ia of the third. 
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.ucsiions have been raiKcd, 1. whether the constitution of the United State* haa abao- 
aken away from the states all iuriadiction of crimes a^inst the coin ; if not, 3. 
• the ^tatc Jurisdiction is modified and limited by the constitution of tJic rnited States, 
as l^fdl), Chancellor Kent remarked in his Commentaries, v. 1, n. 404, that if the d«*- 
>f the Supreme Court of New York, in Lat)irop*s C. Ir'l!), 1/ Jolins. R. 'iiil, b<> 
it is difficult to sustain the state jurisdiction ; he says, " if it be entertained, ther«» 
cuhica remaining to be definitively cleared. Tliese difficulties relate to the effect of 
cution in one jurisdiction upon Uie jurisdiction of tliu concurrent court, and to the 
fthe executive power of pardon of the crime under one frovcmment, upon the claim of 
current jurisdiction.** 

:onstJtution of the United States, a. 1, s. 8, gives to Conrrrejw the power to coin money, 
! the value thereof and of foreign coin, to provide for the punishment of counterfeit- 
securities and current coin of the United States ;** and sect. 10 forbids tlie states tu 
noney." 

'ustice Story, (Com. on the Const, v. 3, p. 21,) remarks, that the jurisdiction of the 
States over this crime ** would seem to be exclusive of that of'^tlie states, since it 
iut of the constitution, as an appropriate means of carrying into cffi*ct other delegated 
not antecedently existing in tlic States.** 

power is conferred upon Congress of coining and of regulating tlie value of coin, do- 
uid foreign, for the whole United States ; but there does not appear to be any ground 
t that, on the declaration of independence, each state, iytofaeioy became vested with 
ft of coining money and relating the value of foraign and domestic coin, and pun- 
:riroes against the coin within its own limits. The constitution frives to Congress the 
to coin money, and regulate the value of nnoney, and punish cniiies against the coin, 
the Umtcd States generally, that is, within each of tJie state* ; it gives to Conrreas 
' within each state which previously b4*longe«l, and otliorwise would have slilT be- 
to the sute. The constitution also forbids the states to coin. The power to coin 
ordingly not only granted to Congres, but denied to tiie other states. But it does noC 
ly deny to the states the power to punish fnuds practised by meuis of counterfeit 
lether the same should resemble the coin to be made by the united States, or that of 
n yove r n m ent A state cannot punish counterfeiting coin, as being an ollence against 
Tei^ prerogative of coining, for the state is stripped of this nreroptive, and an 
against it can be punished only under the coostitution and laws of the iTniuxt Statas, 
n this prerogative is conferred by the consutution. As a matter of slate jitrisdiction, 
nice stands upon precisely the tame footing as that of counterftitinf the coin of taj 
kingdom or state. 






OFFENCES IN RESPECT TO 

L Coin^ as used io this chapter, includes only gold or silFur 
money, or money of which gold or silver, or both, are the principal 

The question then ariaee, whether the legielatioD of Conffresf on the aubj«t^ b» ftr u ({ 
go^Sy will etipersede a.nd make void idl state legiBLation ? In otlt^r wonk^ whether the oecQ^ 
pation of its grant By Congre8«, iu whole or in pttrt, by legfjslatjoo on tlie subject, will, to 
that e^cbent, excliide and annul Btnte kgislation on the same mibject ? 

As faf M the eounterfeiUn^ of the coin of tim United StatC'B i£ an infriDgement of A^e^ 
rei^nly, the junsdiction doabtless belongs exclusively \c Conffreee, and the atateii nr© dtv«il«l 
of It by the constitution itself, without legii!tlation on the 3ub]e«l by Congreaa. So, a£^ fkris 
countQr'feiting the current coin of «ny other stale may be an injury to auch oUier ?t%te, it « i 
ftjatler of cogoissance and regulation by Congress, ^ it concerns out relations with foreifn 
states entirely. 

But in regftj-d to the fraud upon, or attempt to defraud, tlie inhahitants of any itats hy tiie 
counterfeiting coin or pasaijig counterfeit coin in such stMe, it ie certainly not to be biutily 
presumed that the constitution of itself has absolutely prohibited this subject of legislfltion m 
the states, Scarcely any subject of state legia!fition i@ more intimately connected witl) tfai? 
inieraal domestic welfare and coDcema of a stale. It has accordingly been doubted by tht 
GDiiti in South Carolina, not merely whether the constitution has of itself diyesled tlie smm 
and their tribunala of jurisdiction on the subject, but whether Congrese can, by any ftCl«f 
tegiflifttion, conatilutionally divest them of it, Iq whatever extent the legiaktion of Congrew^ 
tm^ht proceed in j-elation to it ; and the same court distinctly decided that the resej 
iurisdiction to the states, in the legislation of Congresa on the subject, unquestionably 
the jurisdiction to the etatea. (Per Harper, J. in TutVs C 2 BaiL Rep, 44, 1B30.) Th© 
iation of both the United States and the states has proceeded upon the doctrine that a elate 
jurisdiction of this crime etill subsists > The reservution of juriediction to the statce, m%e 
act of C^ngreds, docs not confer it upon them, but assumes that they have it as before the 
adoption of the conalitution. The stales have cootiiiued to eiercise their jurisdiction to pre- 
cisely tlie same extent ad if Congress had no jurisdiction whatever over the offence- 
There aeeniMf tlterefore^ to be sufBcient ground to Include this offence in t^ie State code. 
It ia plain tliat a dlfllcully may arise, as is suggested by Chancellor Kent, in regard to ih? 
boundaries of the concurrent or divided and paMel jurisdictions of thecouiljf, and executiv^ei 
of tlie two governments. The t|ucstiona remain open whether the same individual ofiVnce 
can in any case or what cases be prosecuted and punished in the tribunals of both govern- 
ments ; what is the effect of a judgment in the tribunals of one, when pleaded to a prosecu- 
tion for the same offence in those of the other ; and what is the effect of a pardon by the 
executive of one, in respect to a prosecution in the tribunals of the other. These questions 
seem to be proper subjects of legislation under both governments. Though an act of Con- 
fess cannot confer jurisdiction on a state court, it can recognize it, if it actually exists; and 
m such case the legislation of Congress may be modified and adapted to that of the states, by 
providing for those cases only which are not reached by the state jurisdiction, or for individ- 
ual cases which may have been previously prosecuted or pardoned under the authority of a 
state. And the state legislation may be, in a corresponding manner, accommodated to that 
of the United States. It is the case of concurrent jurisdiction, not merely between two tri- 
bunals, but also between two governments ; and other such cases occur, or at least those very 
similar, — as where a crime, begun witliin tlie territorial iurisdiction of one government, is 
consummated within that of another. In such case both assmne the right of jurisdiction, 
but the legislation and judicial administration of each ought to be, and ordinarily is, so con- 
ducted that the same individual offence is not subjected to punishment by both. 

One of the Commissioners inclines strongly to the opinion that counterfeiting and uttering 
counterfeit money is an offence against the sovereignty of the United States; that, althou^ 
the statute of the United States, concerning counterfeiting money coined or current witmn 
them, does not deprive the courts of the individual states of the jurisdiction given them by the 
state laws, if they have any, of the offence, as it exists under the laws of the United States, 
but it does not follow as a consequence that the states can make laws against counterfeiting 
or uttering counterfeit coin. If any fraud, committed or attempted by means of counterfeit 
monev, is to be punished as an offence against the laws of a state, he thinks that this must be 
done ^y an indictment for obtaining property from some individual bv some false pretence 
or other fraud, or for attempting the same, and not by an indictment for making, uttenng or 
possessing counterfeit money. 

The omer Commissioner supposes the chapter does in fact merely provide against a publK 
fraud, or the attempt thereof, or the knowingly promoting or facilitating the 3ame» by mean^ 
of counterfeit currency, and contains no provision directed against counterfeiting considered 
merely as a violation of sovereignty. 



THE CURRENT COIN. 3 

constituent parts, current hy law or usage in any of the United 
State8.(6) 

2. P. The fraudulent making, or assisting in the making, of a 
resemblance of coin, of less intrinsic value than the genuine coin of 
which it is a resemblance, with the intent that the same shall be 
uttered in the United States as and for such genuine coin, is coun- 
terfeiting such coin. 

As by gilding or plating coin. 

2P. The fraudulently diminishing coin, by clipping, filing, boring, 
abrading, or sweating it, or otherwise taking away a part of any 
true and genuine coin, and substituting a metal or substance of less 
intrinsic value in place of the part so taken away, or without such 
substitution, with intent that the same, so diminished in quantity or 
intrinsic value, shall, thereu|x)n, be uttered, as and for true and gen- 
uine coin of legal or customary value, is also, within the meaning 
of the provisions of this chapter, the counterfeiting of coin. 

3^. The adding to true and genuine coin any metal or substance 
•o as to make it a resemblance of coin of greater intrinsic value than 
it really and intrinsically is, when so added to, with the intent that 
it shall, thereupon, be uttered in the United States as and for the 
true and genuine coin current by law or usage, of which it is, when 
to added to, a resemblance, is also, within the meaning of the pro- 
visions of this chapter, counterfeiting coin. 

4^. The fraudulent washing, coloring, or otherwise changing the 
appearance of true and genuine coin, so as to make it a resemblance 
of a coin of greater intrinsic value than it really has, with the intent 
that it shall, thereupon, be uttered in the United States as and for 
coin of such greater intrinsic value, is also, within the meaning of 
the provisions of this chapter, the counterfeiting of coin. 

3. The fraudulently putting counterfeit coin into circulation ; put- 
ting it off; passing it, or tendering it, or offering to pass it, as being 
true and genuine, or aiding therein, knowing the same to be coun- 
terfeit, is uttering the same; so also the selling, passing, delivery 

iki The coomioii ailYer correney if w«U knoim not to eowMl of nlver only, UKWfli nmw 
4oubt w«U dMehbed M Mlvtr coin. The rtMoo for tsundiog tJbt ddUutioo Co c«ui cuiraoi 
m eiiy eUie ii obfiow. 



6 OFFENCES IN RESPECT TO THE CURRENT COIN. 

3°, Whoever is guilty of sucb offence in the third degree shall ht^ 
punished hy 



4^, Whoever is guilty of such offence in the fourth degree shall I* 
punished by 



5^* Whoever is guilty of such offence in the fifth degree shall be 
ptmished by 



6^* Whoever is guilty of soch offence in the sixth degree shall 
punished by 



8* Whoever, having been once convicted of any of the offences 
above provided against in this chapter, shall thereafter be convicted 
of the same or any other of said offences, shall be subject to an ad- 
ditional punishment not exceeding one half of the maximum of pun- 
ishment for such subsequent offence. 
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LIBEL. 



1, A libet IS a publication in writing or print, or hy a pictyrCt e< 
graving, drawing, statue, sign, sjmbol, or a representation othei 
than by words merely spoken^ or by transient, momentary signSf' 
which directly tends to injure the fame, reputation or good n.ime of 
another than the person making or publishing the same, and to bring 
such other into disgrace, abhorrence, odium, hatred, contempt or rid- 
icule, or to cause him to be excluded from the society of others-(<i) 
As by manuscript;* by a sign-board;' by an eifiey ;* by a pictorial 

represeiiiationj drawing or print;* or by fixing up a gatlows/ 
It may be expressed ironicstlly,^ or otherwise figuratively,' or $igiii^| 
fifid by implicatiooj itisinttation, inticndoj stiggesttoii, surmise, , 
interrogation, exclamation, or reply. (i) 



' WttJTTO ft. EUisoji, 1 Keb. 2!»3, pi. 117; The 

King t>. Smith, Skia. 121; Rej t>, Bcare, 1 

Ld. Utiym. 416 ■ 3 Inst, 174 j Tin, Abn lit, 

Lib^l ; Stark. 140 ; 5 Mod. lf»5 ; 6 Co. 125 ^ 

Slafk. Lib, &02. 
■ 3 Johns. Cits, 354 j 2 Fick, R, 115 j 4 Moss. , * SbiA. 1:23, 13^ 

EHjS 5 7 Connect, R. 2^*8. * L Hawk. F* C- 194 



e, B^resfoN, 2 Ciunp. 612; 1 Httvk. m; 
& Co, 13j{ 6 MoiL 155} 3 /ohfti. Cm. 
3S4 ; £ Kck. R. U5 ; 4 Mtisi. B, t€8) $Oo^. 

IZ^i; Smrk. Lib. S02'^ £Ui» «. EiidIiaJI, 
Pick.R. 132, 



> 5 Co. 125, 

* Aaatin e, Culpepper, Skiii. 123, 134 ; DubosI 



Sinrk, Lib. 56. 



» K^niwdy tf. Giflbrd, JU Wend. 204. 



(fl) Monaentjiry ^igiiff, «iich of tliofle fey which the ilenf nnd ilnmb cornmnnimtB 

thmights, arc mere eubsiituleB for conversntion, and so are not such n publication ae \s 
site to libel. 

"Any publication, the tendency of which ia to desrade and injure another person, or to 
bring him into contempt, ridicule or hatred, or which accuses him of an act odious or dis- 
graceful in society, is a libel. ^ (Per Story, J,, Dexter v. JSpear, 4 Mason's R. 15.) 

Among the cluiracterislics of libellous publications arc sometimes enumerated their intent 
to provoke to wrath, (I Hawk. P. C. l!^^; Rex r. Topluiin, 4 T. R. \'2{\\ JStark. Lib. 4^t3; 
5 Co. P-25 ; 1 Hawk. 19-J:) and tlirir tendency to result in breaches of the prace. {'2 IStr. Tl'l, 
per Fortescue.) But these circumstances incident to libels are not so much criterions to de- 
termine whetlier any j)ublication is or is not a libel, as the grounds on which libels are made 
the especial subjects of animadversion and ])unishment by tiie law. All libels hare a ten- 
dency to excite resentment and provoke to a breach of the peace, to present their repetition or 
in retaliation, and, therefore, the law interposes its aid by criminal pros^'cution to suppress them. 

(6) Northampton's C. 1 Str. 4'>2 : Mo. 29, 142: 1 Vin. Abr. 421», 4:r>, pi. 1.*]; Smith r. Wis- 
dome,Cro. Eliz.:M?^; 5 Bac. Ab. Pt? ; 4Co. ir>; Poph.2l0; Latch, I7(>: '2Buls. i:34: 3 Buls. 
262, 303 ; Miller v. Miller, 8 Johns. 74 : Borninan r. Boyer, 3 Binn. T)! .") ; Nye v. ( )tis, f^ Mass. R. 
122 ; Logan v. Steele, 1 Bibb. R. rvx) : Upton v. Pinfokl, 1 Com. 2(17 : Cro.'Jac. 2(J7 : Sid. ^i ; 2 
Roll. Rep. ](;r> ; Palm. (Ill ; 1 1 Mod. 'i.'ir) : P> Co. R. 134 ; Cro. .Tac. 422 ; Keb. ;ril), pi. 52 ; 
Sawyer v. Eiflert, 2 Nott & M'Cord, R. 511 ; Andreas r. Coppenhoafer, 3 Scrg. & R. 255; 
Edie I'. Brooks, Sup. Court of Penn. 1814 ; Stark. Lib. N. York Kd. 182(5, p. (51, n. ; Havward 
V. Naylor, 1 Roll. Abr. 50; Hunt v. Thimbb ihorp, Mo. 418; Stark. Lib. (52, (;3, (54, (io, (56; 
Dalt. 'l7 ; Bro. Action sur !e Cas. pi. 2 ; Ow. 47 : Fislier r. Rotereau v^- Ux, 2 M'Cord R. 18i>; 
Tracy v. Harkins, 1 Binn. 31>5, n. ; M'Alexander r. Harris, (>Mumf. 4(15 ; Hojdiins r. Beedle, 
1 Caines's Rep. 317 ; (ireen v. Long, 2 Caines's R. 1»1 ; Beers r. Strong, Kirby's Rep. 12; 
Howard v. Stevenson, 2 IJej). Const. Ct. S. Carolina, 408 ; Shock r. ^^Chesnev,2l Veates. 473; 
Pond r. Harlwell, 17 Pick. R. 2(5<J ; (iorham i'. Ives, 2 Wend. 534, slander : Sewall r. Catlin, 

3 Wend. 291, slander; Camelius r. Van Slyck, 21 Wend. 70, shmder; Digby v. Thompson, 

4 B. &, Ad. 821, libel ; Kennedy v. Giflbrd, P.) Wend. 21)0, charging party with having had 
progeny by a do?, which implied the crime against nature ; andsceCieggr. Lafier, KiWend. 
9; Roberts v. Brown, lOBing. 5PJ. To say, "I can transport you," held slander, Curtis f. 
Curtis, lOBing. 477. 



LIBEL, 8 

The same thing being written or printed, may be a libel, which, 
being merely spoken, would not be actionable as a slander. (c) 

2. Where a publication in the sense and application intended by 
the maker or publisher, does not defame an}^ one, it is not a libel by 
such maker or publisher, though it may be the occasion of injury to 
the reputation of some person.(c/) 

S. A representation referred to in a libel, may be thus made part 
thereof. 

As where a print is referred to in a publication by letter-press.' 

4. Malice is shown in respect to libel, by making a publication 
or communicating it to others, wilfully and purjx)sely to the prejudice 
and injury of another. Hatred or ill will towards the party injured 
is not essential to lil)el.*(e) 

5. A general good purpose of bringing about a reformation in 
public manners, is not inconsistent with, and does not conclusively 
show* the absence of, the malice requisite to liliel.' 

6. Malice may consist in a culpable carelessness or negligence ia 
publi8hing.(/*) 

7. Reciting a matter as a mere historical fact for illustration, or 
for other justifiable purpose, without intending any personal applica- 
tion, or knowing that such can be made, is not a malicious publish* 
ing thereof. (y) 

' Wait* r. Frascr. 7 C Jt P. 3f»0. i Snelhnjf. 15 Pick. R 325. 

• Lord AbiDjfJon's C. I E^p. R 22S , Com'ih v. I ' Snelhng'H C. 15 Pick. R. 325. 

(c) Bocaasf* tho writin^t or printinir, H<*in7 puhIiiih<*(U mny be a maliciova and ■njufltiflabU 
totury lo reputation, when the lame wordi, men»U ii|iokf»n, would not b<» to. (Hinith^ C. ^^'^ 
124; Darby*! C. 3 Mod. 131); Sid.<;5; Cro. Jac.M; Uin|;Iey*t C. 6 Mod. TiS.) 



(«f) In order to make words actioaable on account of imecial dama|rr, '*tliey mint be 
tliat apecial damajre may be the fair amd nataral rcaalt ot ottering them." (Per Tanntoo, J. ia 
Kelly V. PartinjTton, 5 B. & Ad. (M.5. 



(«) Uttlcdale, J. (M'Phemon e. Daniels, 10 & &. C. 905.) aayt : ** Malice, in a le|a) mi 
deaoCea a wroni^ol act done intentionally, without ja«t cauae or eicute.** Per Story, J. t 
** Malice, in the tente of the law, means wilfolneas.** (Dexter e. Spear, 4 Mason, 115.) 

(f) Surk. Q49 : Brown r . Croome, Q Stark. 10, 381, which was a case of iMdvefleiiet ia 

ginng notice to creditors of a banknipt. 

(c) Greenwood r. Pnck, Cro. Jac. IH, cited by Coke, counsel for deft in Brook v. Sir Ht»> 
17 Mont^i^e. It was the case of a clcrtrymsn, who recited out of Fox*s MartyrolofT tha 

rson, B great persecutor, who had been killed by the haai 



of Greenwood, a perjured person, 
of Gad. Greaawoad waa p r ase a t aad heard Um mnaotL 



4 ^^^^H LIBEL. ^ 

8. Anj thing said of another out of grief or from sincere kindness 
and compassionate interest taken in his behalf, and without gTOs» 
and culpable carelessness of its injurious effect , is not a malicious 
publishing of the same*(A) 

9* A coinniunication made in good faith throngh motives of friend- 
ship, without any intent or culpable negligence of injury to another, 
is not a malicious publication,* 

10. The maliciously charging another with a crime, where such 
charge directly tends to bring bim into disgrace, odium, contempt 
or ridicule, or to exclude him from the society of others, is a libel.(i) 

As where one is charged in this state, with the comniiBsiQCi of * 
K crime out of the state^ which is disgraceful in this state.^ 

11* The maliciously charging one with a disgraceful crinie is a 
libel, though it be a crime that, under the circumstances, he is inca- 
pacitated to commit, where such incapacity is not known to diosc 
to whom the charge is published,^ 

12. The imputing a fact ini[x>ssible in the nature of things, but 
popularly believed to be possible, and necessarily implying and sup- 
posing a disgraceful crime, is a libel. 

As the charging a woman willi having ofTspring by a beast."* 

13. The imputation of a crime may be a libel, though it appear, 
by the charge itself, that prosecution for it is barred by the statute 
of limitations.^ 

» Stark. Lib. 222 ; Bromage r. Grosser, 4 B. cV 11 Johns. 233, cases of slander. 

C. 247. ; 3 Carter v. Andrews, 16 Pick. 1. 

» Cefret r. Burch, 1 Blackf. 400 ; Shipp r. Mc j-» Kennedy v. Gifford, 10 Wend. 29f7. 

Craw, 2 Murph. 463 ; Van Ankin r. VVestfall, | ^ Van Ankin v. Westiall, 14 Johns. 233. 

{h\ Case cited by Twessdeii, 1 Lev. 82; one meeting an acquaintance, said "he heard he 
had been hanged for stealing a liorse." 

(t) Per Story, J. : "A publication which accuses another with a crime punishable by law, 
is a libel." Dexter i\ Spear, 4 Mason, 115 ; Brooker v. Coffin, 5 Johns. R. 188 ; King r. Lake, 
2 Vent. 28; Minor u. Leeford, Cro. Jac. 114, slander; Jo. 32; Cro. Car. 270; Poph. 210; 
Sty. 235 ; Ow. Gl ; 1 Vin. Abr. 405 ; Cro. Eliz. 308 ; Cro. Jac. 158 ; 1 Roll. Abr. 4 1 ; Jones 
V. Heme, 2 Wils. 87; 11 Mod. 255; Wood v. Clark, 2 Johns. R. 10; Hopkins v. Beedlc, 1 
Caines's R. 347; Vaughan r. Havens, 8 Johns. R. 109; Power v. Miller, 2 M'Cord, R. 230; 
Ashbell V, Witt, 2 Nott & M^Cord, R. 3G4; Crookshank r. Grcv &. Ux, 20 Johns. R. lUo; 
Dwinells i\ Aikin, 2 Tyl. R. 75; Rue v. Mitchell, 2 Dall. R.58 ; Shaofferr. Kintncr, 1 Binn. 
537 ; Parker v. Spangle &l Ux, 2 Binn. GO ; Watson v. Hampton, 2 Bibb's R. 319 ; Fowle r. 
Robbins, 12 Mass. R, 493 ; Hamilton v. Dent, 1 Hayw. N. C. R. IIG; Clarke r. Binnev, 2 
Pick. 113. 



LIBEL. 5 

14. The charging of one with a violation of law, which would not 
be a disgrace to him, is not a libel. 

As common nuisance by inadvertently obstructing a highway.(7*) 

(/) Andrews r. KopponheafTer, H Scrg. ii R. 255 ; sec aIj*o 19 John*. R. 3»;7. Sergeant 
Maynard puta the case of tlie violation of tlie law nH|uirinp tiiat bodie« nhould be buned in 
woollen. {2 Mi>d. 153.) It has bc»on «aicl, tlmt the char«:inj: any one wiUi crime involving 
moral turpitude or subject to infaniouM punishment, is a libel. (Hnxiker r. Coffin, 5 Johoa. K, 
188.) This is assuming that such offences arc ail disgraceful, and seems to imply that no 
oCheri are so. It is generally true that ofTences involving moral tur|)itude, or visited by in- 
fmmoiis punUhment, are disgraceful ; but this is not necessarily and invariably true. In the 
firvt place, the proposition supposes liiat some acts declared by the law to be offencea, known 
imdeT tho description oC mala vrohilnta^ do not involve moral turpitude ; the act is wrong in 
law and by the mere force of law, and would not have been so but for tlie prohibition. Tho 
above proposition also supiKMJes that the imputati<»ii of s<»me species of contra veiitiuns of law 
if Dot a lioel. But, says the rule, the imputntioii of such contraventions as involve moral 
turpitude is a libel. Why ? Not b(H!ause they are such contrnvenlions merely, but because 
they involve moral turpitude. Tliis is assuming that the imputation of moral turpitude is a 
libeL Now this is not unifonnly the case, for there are s[)ecies and degrtn^s of moral turpi- 
tade, the imputation of which is not a libel. That is, the code of mornls and the law of libel 
do not exactly coincide. If one of tliese violations of tho moral code, which is not regarded 
as a disgrace, is brought under tiie prohibition of the law, it is not necessarily tiien made a 
disgrace. Wheilier it be so or not, nil! dr[>en(l on the dejjrree of resiiect in which Uie law is 
held. That is, as in all other in»tance<f of the offence of libel, it uill still depend on general 
opinion and sentiment, whether the act thus prohibited is a disgrace. So in regard to tho 
other criterion in the above rule, viz.. the prescribing of infamous punishment for any by<Iaw, 
the same remarks are applicable. Whether the assignment of imprisonment as a punish- 
ment for an act will render it a disirrace, dejMMids on general opinion and sentiment. Again, 
the law is not made more clear by athancing these criterit>iw of tlie disgracrfulness of an 
ollrDce, even supposing tliem to be true criterions, since it is as ea-sy tct dcvide whether an 
act is disgraceful, as to decide whether it involves moral turpitude, or its punishment is infa> 
imms. For these reasons, the nile is put as above in the text, directly ujKm the circuinstanco 
of the disgraceful mms of the offence imputed. 

Mr. Starkie, (Lib. p. 2H, *^.\) sijeaking of actions for libel and slamler, eives as a reason for 
adopting this cnterion, vi/-, the illegality of what is iinput«*d, "that tluuigh the pp'sumption of 
preiudice to the plaintiff *s character in sf>ciety is frinjiiently the nvi»«t .Mrrious ground of com- 
plaint, yet that such prejudice do<»s not, in itself, furnish a rule sufficiently clear to determine 
the extent of the action. Whence it becomes necessary to adopt some other boundary, 
which, though not exictly commensurate with the injury to be remedied, may, from tho 
greater certainty and facility witli which it can be applied, conduce in th«' main to the public 
good.** There would be more force in this reason, if it uere carried out and applied in all 
cases of libel; but then* are by the common law ext«'n'*ive classes of lib«'ls. which do not 
inroUe a charge of breirh of law, of nhi. h, accordingly, the law pn*simn»s tJie tribunals to 
have sufficient nnMin** of decidin«f, without n»ort to this t<»st. Then* are, ajrain, certain ille- 
gal acts, punishable by law with impriHontnent, some of which are mentioned aln^ve, the im- 
putatjon of which is not considered to be a libel. Here are two dinct contradiction* to tho 
pnnciple above stated by Mr. Starkie. .Another obj«vtum to his principle is, that in this case, 
as in others, if the doctrine of the law is iliverted fn»m tlie actual meritji and dements of the 
case, for the sake of having some ceruin but arbitrary nile of division, the result inevitably 
is an aiK>qual and con«wquently iinjuxt junspnidence. It is bettiT to subject a party to tho 
opinioiH and judgment of a tribunal to which he can speak, than to the o(>eration uf an inflex- 
ible rule, which tiaen n<»l adapt itself tc» the merits of the case. 

Tho courts have, in numenms cas(*s, held charges to be defamations, which were not im- 
potatioos of ciffences at law : .As a charge of counterteitmc a warrant. (St ne r. Smallcombe, 
Cro. Jac. «»4K;) «iffering to pay for a dni:» to caus«» abortion, (I^dy (*ockaine's i\ I'm. KIix. 
49:) agreement between tw<» to hire some other to commit a murder, tTibbott r. Havnes, 
Cro. Kliz. IIU ;) imnical implications against a party'** character of a grneral nature, (ilolt, 
IL 4t25 ;) pubhshinir f>f one that he is a n»giie and a rascal, (The Qui>4*n r. I^nu'W, fi Mod. 
I*Z5;) tJiat R. T., an ahlerman and justice of the |»«'ace, was scandaUmsly nuilty o(^ telling a 
lie in divers comtMniea, (The King r. Staples, And. */^?* ; Die. «»f I^w of I«ib. K>;) want of 
coorage, knowledge and veracity in a naval officer, (The King r. Dr. Hinollrtt, Surk. Ub. 



16. The imputation of a fact whicht if trucj would subject the 
party to whom it is imputed to civil disfranchisement or civil disabil^ 
ity, may be a libel, (A) 

539;) narraliFe of the affair of tJie Cocklaiie ^liost, (Di^» Law of Lil)* BO.) In Child' 

Pick. Et l^JSj) held Umt a charg-e of what is dtsgraafttl^ though not an onence at Saw^ 

libel. So th^ cbarg-ing one with being a drunkard hiks been ruled lo be a libel, ^Wtirr, M- 
Ij. G C. & P. 41)7,] tiiough drunkennej4!s was not by law a cfiinc. 

The result then is^ tJiot the common law as explained by Mr. Starkie, on pretence* thni it 
is not aiife to submit lo the tribunals the general fact whetJjer a party Uaa been dcfjuned* 
(Uiaumefl to proscribe a test whereby Lhis fact shall be aetUed, viz., tlie impntaUuu of a ciioae 
involving tuoral turpitude, or punishable by mramou^s punidbmcnt, or, as Mr. StOfkie defioM 
it, a crime eubject lu corporal puuiahnjent; and yet in large classes, anil in & long liaof 
miscellaTieQus cases not easily reducible to any cload, the test is abandoned, and the gcneial 
fact of defknmtion, Le. inaltcioua injury lo rtpuUition, i& Bubmittod to the tribunmls. 

Mr. Starkie, Lib. 41, contests those numerous cases where the moraJ turpitude of the crit&e 
cbar^ed^ or the infamy of the punishment, i? Is id down as the limit of libel tons itnpnUtiocii 
of crime, on the ground thut Una lirjiit is dubiona, and propoaea instead!, or rather advances u 
the common law upon hia construction of ita juriapnidence, tliat il*e limit sliould be tlie im- 
putation of oflencea punishable by "corpoml punishmenL" This would comprehend v^ 
nearly Uie whole cfltalog^Uf? of offences, g^f^ut and arnall, in the statute^booik of tins common- 
wealth, since nearly all of thein are punishable by imprisonment; and yet it wonid oot com- 
prehend tlie case of an offence punishable merely by civil disfranchisemeut or de^dttiHjn 
from office, a penalty which nniy be mucJi heavier than the punishment by a short irnpriaon- 
ment. The more the subject is examined, the more evident it appears that any such gcri^i*!, 
arbitrary criterion for the determination of mere matter of tact, viz., injury to repntation^ifl 
exceedingly inconvenient and irregular in its operation, and in many instances bo rcpu^iot 
to the general aientiment, that a law proposing such a rule cannot be carried into efTectr ^cft 
eitiier the jury will be warped by thtit injjumiountable senee of riy:ht and ^rong wluch ii iJw 
proper and only eecnre biisis of all criminal legislation, ^nd acquit Uie accused nheie tJie la* 
would prescribe his conviction^ or iJie g-enerol dielike of the law >¥i!i, through the force of 
public opinion, brings tJic low itself into desoctuile, and thus a i^eneroU practtcd license fee 
given fnr doniiiintion, lt?[iviui7 the rejHitntion of inf ii 'M. tin* mnrcy of ihr i;iBlirioii?;. 

Accordinjrly, in the proposed provisions, any such jjeneral criterion is entirely abandoned 
in respect to criminal^^rosecutions for libel, and the principle is adopted, that injury to repU' 
tation shall be primarily and directly the subject of injury in prosecutions for this offence; 
and it is assumed, that the court and jury are capable of decidintr, accordinsr to the principles 
piven them by the law, whetlicr an act is such an injury to reputation as is defined and speci- 
fied in the statutory provisions, and whether that injury, in the mode in which it has been 
inflicted, is, under the circumstances of the case, justifiable. 

{!() Eden v. Lesfare, 1 Bay. R. 171 ; Wood v. Kin^, 1 Nott Sl M'Cord, R. 185 ; Atkinson 
V. Hartley, 1 M'Cord, R. 'i08, were alle<rin^ one to be a mulatto, in South Carolina, where a 
mulatto has no political rirrhts, and has not a right of trial by jury. The charg-infr one with 
what, if true, would in Enfrland expose him to excommunication, whereby civil disabilities 
are incurred. (Baniabas r. Traunter, 1 Vin. Ab. 31)6; Poph. .36; Stark. Lib. 26.) 

There is a good deal of discussion in the books, whether such general words as rogue, 
knave, swindler, villain, &.c. are libels. (Stark. Lib. 24 ; Stevenson r. Havden, 2 Mass. R. 
406 ; Neal r. Lewis, 2 Ray. R. 204 ; Hogg r. Wilson, 2 Nott & M'Cord, 216 ; Taylor r. Stur- 
gineger, 2 Const. R. 367.) In Harding r. Brooks, .'i Pick. R. 244, knave held slander. In 
Stevenson r. Hayden, 2 Mass. R. 406, sicimiler is held not to be so. Saying one had n/un* 
dered a library, held not to be necessarily a slander. (Carter r. Andrews, Hj Mass. R. 1.) 
But the doctrines or rules laid down in these cases are not introduced into the text, since 
they are only philological criticisms, and contradictory too, on the meaning of particular 
words, a matter which seems properly to belong to the jury in each particular case. The 
real question in these cases seems to be, whether the words import vague, indefinite abuse, 
and are to be considered as mere ebullitions of anger or dislike, without any definite imputa- 
tion, or are to be understood to import the imputation of Avliat is disgraceful. But whether 
they are to be taken in one or the other construction w ill oflnn depend on the circumstances 
under which, the persons by whom and to w^hom and of whom, and tlie connection in which, 
they are used, in respect to whicli no general rule can reach particular cases, and the attempt 
to lay down such a rule tends to embarrass rather than facilitate the administration of justice. 
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16. The charging of any one with a vice or with nK>ral turpi- 
tude, is a \\he\ only where it has the tendency specified in the first 
section. (/) 

The charging of any one with adultery is a hbcl.' 

So also is the charging of any one with fornication. '(m) 

• Smiih r. Minor. 1 Coxe's R, N. J. 16. • lb. 

(n StArk. Lib. 22, 23, 24 ; Ward v. Clark, 2 Johns. R. 10 ; Hopkins r. Beedle, 1 Cainet'i 
R, 347; Shaffer r. Kintzer, I Biim. 5.37; I'orker r. Spanjfler Al Ux, 2 Binn. GO; Wattfon v. 
HunpCon, 2 Bibb. R. 812; per (ioddard, J. 2 Conn. U. 51 ; per Tilfirhman, C. J. 2 Binn. R. 
210; Caldwell r. Ilubey, Hardin'd R. 530. 

By the general doctrine of tlic coiutnon law, an imputation, tending to bring a pauty into 
liAtrvd, contempt or ridicule, is a libel, and it seema to be quite anoinaloua t^Mt it should b« 
considered the le«n so, becauHC it n* a chari:*' ^1 a vice or iriniuirality. And accordingly, there 
mre not wanting decisionM Umt mucIi h charge m a libel. In St<'veni*on r. Ilayden, 2 Mass. R. 
40ti, it is held, that calling one a cheat m dcfumator}'. In N«*al r. Lewis, 2 liay. R. 204, lii« 
publishing of one that he wa« **a damned nwindler,** was held to be a libel. Bui charging 
with embezzling goods has been held not to be a libel. (Caldwell r. Abbey, Hardin*s R.^SO.) 

It his been niled in Knglond, thnt the charging one wiUi being a drunkard is a libel, 
(Warr r. Jolly, t) C. Si P. 4i^,) tiiough dninkenness is not tiiere a crime. Imputations of 
fraud are distinctly held to be libellouH. StH» cases infra. 

The fundamental principle and gn»und of the law of libel, stated in very many of the Eng- 
lish cases, viz., a tendency to catine a breach of the p<*nce, hIiows plainly tJial it is not con- 
fined to the charge of a crime, for many iiiipiilationfl, other than of crimes, have quite as di- 
rectly such tendency as tlic imputation of a crime. Ridicule and caricature are of this de- 
scriptiorL 

{m) The English nile on this subject is, that words, imputing to a woman want of chastity, 
are not an actionable slander, except in Ixindon or some burroughs, unless special damage 
be shown. (Moore, 2 Meagher, 1 TaunL) This doctrine runs through the Knglish lurtsptu- 
dence. But it would not necessarily follow from this, tliat the sajiie cliarge published in 
print would not be a libel. 

In the United Stales, tlie jurisprudence on this question is not uniform in the various stitca. 
Some oTUie cases make the doctrine turn upcm the criterion of the fact charged being or not 
beuig a disgraceful offence, punishable under the laws of tlio state by an infamous panish- 
menL This cntehon, as has already been siigeesled, is by no means satisfactory. The 
cwrumstance, howe^-er, of an act bein? prohibited bv law as an offence, is certainly a subject 
of consideration amontr otiier circumstances in deciding whether it is disgraceful. The law 
ii one of the evidences of the general opinion. If the prohibition by law were adopted aa 
the criterion, Uien the above charges, not justified, would be defamations in this common- 
wealth, by Uie laws of which both adulter)* and fornication are offences punishable by imprt«- 
onmenL (Rev. StaL c. l.'M), s. I, 2, 4, 5.) In a very early case in New JenM*)-, (Smilh r. Mi- 
nor, 1 Coze s R. KJ, 171K1,) the charjre of fornication was held to be deta'matory, on the 
fnmnd that the reason for holding otherwiiie in Kngland, %iz., that it was a spintual offence, 
of which the ecclesiastical courts had jurisdiction, was not applicable in Uiat state, where 
there were no such courts. In Pennsylvania, the charge of adultery is held to be a defama- 
tion, the act being punishable by the lawit of that state. (Brown r. I^amberton, 2 Binn. R. tl4,\ 
A aioular doctrine lias prevailed in Kentuckv since the Uw of IHI2, making adultery ano 
fornication cnminal offences, (Moms r. Barclay, I Litt (»4 ; Matthews r. Davis, 4 Bibb. 173;) 
thougli before tJiil law the rule was different. (Klliott r. Ailsberr>% 2 Bibb. 27:i) In the 
court of app(*aN of Marvlnnd, it wan hehl, thnt charginjr wnh fornication. ni> special damage 
being shown, was not a defamation. iStnnfield r. Bover, (i Hard: Johns. 24.*^. (lKi4.) Similar 
decisions have been given in South Camlina, (Bov«l & wife r. Brent, I Coiiiit- R. 101.) where 
charging a married woman with adulter)' was hefd not ti» be slander, no npecial damage b*^ 
mg proved, limugh the d<vision was fnit entin»ly ujx»n the authonty of Knglish juris prudence, 
and Br^nrard, J. remarked, **I will not sav what mv opinukii would be if 1 had the power to 
make the law." In Robert \V. Al wife r. K. U *i Nott & McCord, 204, a similar deciaioo 
was made respecting a aimdar charge, in which case Richardson, J. remarked, "This ia one 
of thoee deciaiona apringing from the common law docthnea, often complained of, but now 
raqniriiig legialative aid to remedy.** In Connecticut, a charfe of fornication or adnlltry if 
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And so also is iJie saying of one that *^ he Jias been deprived of a 
parJicipatioa of the chief ordinance of the church to which be 
belongs, by reason of his infamous, grouudless asserlioas,' 

17. Maliciously imputing to another a disgraceful breach of tn^t, 
kuayeryt fraud or dishoDestj> is a libeL(n) 

As charging one with a dishonest breach of triuit as apprai«^ af 

goods belwcea parties.* 
Or charging one wilh cheating at games-* 
Or saying of one he has gained a sum of money in a aervioe, 

God only knows whether Imneslly or otherwise/ 
Or charging one with a fraudulent, gross misrcprejcntation of cu- 

cumstances/ 

18. The malicious imputing of a disease or infection which is dis- 
graceful, or which would directly tend to exclude one from the 
society of, or association with others, is a libeli(o) 



I 



' JkCorkk- i?. Bintis, 5 Binn. 3tO* 
< lligbir t, Tbompeoti; 4 B. dc Ad, 621. 



* Clegg p. Lafier, 10 Bing, 250- 

* Chubb p. aacnafim, 6 C, & P. 431. 



a dfli&iDation, (Friabie p. Fowler, 2 Conn, R. 707,) both those acts bein^ there pnQjshable i 
ofibnces. It has been repcalcdiy held in New York, that a verbal chjuge of adultery or fo^^- 
nication is not n ?knder, unlpf^?* followed by ppertal damage. In Buys & wife r. Gille^ie, 
2 Ji'lm?, II, 1 15, h wjis eu \i*'h] of a clmrgc vA :u\\i\ier\ Hgnlnsl a iiiarriril woiiitm, KontfCJ* 

grivine: the opinion of the court, remarked, that the only question was, whether the statues of 
New Vork liad altered the common law ; if not, we can only say with Lord Holt, (12 Mod. 106, 
Comb. .'3!)^^,) tJiat "such words are a grrcat scandal, and for which, if we could, we would en- 
couraffc an action, hut the law has ordained otherwise." A subsequent case in tliat state, 
(Brooker v. ColTin, 5 .Fuhns. R. 188,) was for sayincf that a woman was a common prostitute. 
By tlie law of thnt state, a common prostitute was liable to commitment to the house of cor- 
rection. Spencer, C. J. irivinn- the opinion of the court, laid down the rule as adopted by the 
court on deliberation, that " in case tiic charjje, if true, m ill subject the party charjred to an 
indictment for a crime involvingr moral turpitude, or subject him to an infamous punishment, 
then the words will be in themselves actionable." And he further remarked, that, in the 
conflict of cases, the court mi^ht "lay down a rule which would conduce to certainly," and 
so they laid down the above, and considered the case as not cominir within it, the act charged 
not bein^ indictablcj and the punishment not beinfj infnmoxuf. The same doctrine has been 
followed in tlie same state in a more recent case. (Moody v. Baker, 5 Cow. 351, (183*2:) and 
see Williams r. Hill, I!) Wend. 305.) In this stale, the charging- a woman wilh fornication 
has been held to be slander. (Miller r. Parish, 8 Pick. 584.) It seems, indeed, most sinirular 
that the above imputations, especially when made ajj^ainst females, should ever have been 
considered not to be defamations, either in England or the United States, but particularly in 
the United States, where the reason on which the doctrine is founded in England does not 
exist. 

{n) Such imputations e.xpressed in o-eneral terms, such as ros^m, rascal, chcat^ sicindler, 
though not actionable w hfii merely spoken, have been held to be libellous when written or 
printed. (1 Will. Saund. 248, n. (3), cites Kinrr r. Lake, Hard. 470; Austin r. Culpepper, 
Skin. 12.3; 2 Show. 313 ; Villers r. Monslev, 2 WiU. 403; J. Anson r. Stuart, 1 T. R. 748: 
Harman r. Delany, 2 Str. 898; Bell r. Stone, 1 B. &, P. a3I ; Thornley r. Lord Kerry, 4 
Taunt. 35.5. 

(o) Charo-inor one in writing or print witli having the itch, has been held to be a libel. (1 
Will. Saund. 248, n. (3.) and cases there cited.) 
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19. Charging another with fraud, gross misconduct, gross viola* 
tion of duty, or gross malversation or gross breach of trust in bis 
public office, place or trust,* where such charge directly tends to 
bring such other into disgrace, is a libel ; whether, at the time, he 
continues, or has ceased to hold such office, place, or trust. (/;) 

20. The maliciously charging one with gross fraud, or gross 
misconduct, or gross breach of trust in,(y) or gross unskilfulness iui 
incompetency to, or disqualification for' his profession, occupation! 
trade, or employment, where such charge has the tendency specified 
in the first section, is a libel. 

21. The mere depreciation of the value of any article of property 
of another, in consequence of a publication, without any aspersion 
upon his character, is not a ground of criminal prosecution for li- 
bel.(r) 

• Cbaddock r. Bnjrcs. 13 Mass. R. 213 , Onslou Mini. 125 ; I Hawk. 58 . Rex t. WhgkU 

r. Home, 3 Wils. 177 ; Chiprann v. Cook, 2 son. Salk eV.»s ; i lA. Raym. 153 ; Holl, R. 

Tyl. R. iy» ; Dole r. Van Rcnsclaer. :{ Johns 351, 3u| ; 5 M.hI 203 ; Ruicr, 1, 1030 ; D»r. 

Cas 279; Cro. Car. 11 ; Lmast-y r Smith. by's C 3 Mod 139; Su!. f»7 ; Cro. Jac 58; 

7 John*. R. 360 ; Oaklry r. Famnston, ! How r. Pnnn. Holt, «i52 ; Harper c Bema* 

John* Can 12*.* ; I Ca. R. Ifi ; Kex r Darhv. mond, Cro. Jac. .'vi ; Stark. Lab. 119, 147, 145, 

3 Mod. 13y ; 6 M<k1. 125 ; Hauk P C c.21, 156. 

». 18, 7ih Etl. , The Queen r. Langlry, 6 ' 2 Mi»d 159. 

(p) Held slander of one in his office, after his ceasinjr to hold it, doc« not lie; (Fonrtrd •. 
Adamt, 7 Wond. "-iOi ;) hu: it i^ so held on the (ground thit the action is founded wholly oo 
pocomary loss by lo« of the otfire. In Cramer r. RijriT*. 17 Wend. ti05>, it was held that aa 
action fur libel \'ii*s for publication concerning one in relation to his office after it has ceaatd. 
And see 1 \A. Riym. 15:<: S. C. Comb. 411; Nuns C. 10 .Mini. \KH; Winn's C. II Mod. 
m>; ]*iM<Hl. «tH, 514; Walden's C. 1*2 Mod. 414; Str. 4*i(); 1 I^. Hann. 15.'!; Comb. 
ia4n,(r>,(if;, 414; Cirtli. 14, 15; Cranfield's C. S.M.nl.tWl; 3 Mod. Vh; i\ Mod. 194; 
ISid. 4:U; Roirers'M C 7 Mod. ti8 : Skm. «W; 1 Ru««'|| on Cr. :«)'2, :U5, 7th Ed.; Stark. 
Lib. 5.1-2, 5't:t : Holt, Lib. l.V?; White's C. I Camp. :«!», (on court and ni^ ;) Kvaoa*! C 
3 Stark. R. :J5 : Brijrstock's C. 5 C. Si P. IH4, (on mnjr»'tratcji ;] f owers r. Dubota, 17 Wmd. 
€3, charsfini^ with misconduct as representative; Turvill r. IKilloway, 17 Wend. 490, was 
Md that a justjce knowingly g^vc a faJse jurat, which in fact was a mistake. 



(^) Kinjr r. L\kc, 2 Vent. 28, (private suit J The charjfinjf an attorney with b«trayiiifc< 
ftdential communications of his clientji, is a defamation. ( Moore r. Terrell, 4 B. di Ad. oTO.) 

(r) Kerr r. She.-lden, 4 Car. Sl P. 528. was an action for reportinif the plaintiflTs ship ia too 
k>w a cU<^; anri Ingram r. hawson, U C. &. P., liZl^ wns an action for publtahinf thai 
the pUmiiflT's ship wnn leiky. 8) an action is m^intainible for slander of title ; bat is 
criminal pnMeciitiom the injury to reputation is the subject of inquiry ; and a damagv tu tttlo, 
or a re lu^'tion of th«» mirkei v.ilue ot property in consequence of any pablication, is not, of 
it«elf, n'^*»«irily di<f rc«litibln to the owner. Of course, if a libel injure the reputattoii of 
Ih* libelled ptrty, and at lh'» sim** lime injures hm titl#* or the value of his property, tho li- 
beller H not tlie les* subject to crimintl prt»»ecution for this two-fold efToct of tiM libol, bat 
liM pKumary datn^^ is the propor subject of rtdroat by action. 

2 
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22* The making of a libel is the writing, printjog, devisingt in- 
fenting, constructing, or in any way forming of the same ; or aiding 
or assisting therein ; or the instigating, procuring or pronioiiiig 
thereof, with the intent, in either case, lliat it shall be published.' 

As dictating or lepeating it to another to write, or writing it on such 

dictation.* 
The taking a copy of a libel, without an intention of publishtogit, 

is not a making of it. 

23. The publishing of a libel is the maliciously putting of it into 
circulation, or the promulgating, exhibiting, dispersing or distributing 
of it, for the purpose of making it known, and thereby, in fact, 
making it known, to others ; or aiding or assisting therein, or the 
causing, procuring or promoting iJiereof* 

As by reading, singing, or repeating it to others ;(s) or by sendtog 
it to the parly Hbelled;(/) or by sending it to a third person"' or 
by printing it ;(m) or by distribntjug copies of it;* or by lending 
it to another la be copied;^ or by delivering it to another to bft 
published;* or by procuring anoih^r to publish it;^ or by offering 
or exposing it for sale;' or by diatribution and sale of it, or oiTer- 
ing it for sale, by one's serTant or agent }(p) or by exhibiting or 

^ Thorley I'.Earl of Kerr, 3 Camp. 211 ; Beare's ^ Lambe's C. Moore, 813. 




C. 2 Salk. 419 ; Lamb"s C. ^loore, 813. 
' Paine's C. 5 Mod. IfiS ; aiul sec Bearc, 1 Ld. 

Raym. 'Ill; Lamb's C. Moore, 813. 
» Rust. Ent. Action Sur Ic Case, 1 Ld. Raym. 

341, 417, 16t). 
* Rex I'. Almond, 5 Burr. 2r^b6. 



« Williams\s C. 2 Camp. »>16. 

" Rex V. Johnson, 7 Easi, 67 ; Burdett r. Colman, 
5 Dow. 201 ; 5 Bac. Abr. lit. Libel, 208 ; 2 
Stark. Ev. 15"). N. Y. Ed. 1834 ; Lambe's C. 
INloore, 813. 

8 Siralien's C. 12 Vin. Abr. 220 



{s) 5 Co. 125; Co. 5i); Rex v. Benfiekl, 2 Burr. 985; Paine's C. 5 Mod. 1G3. In 
Moore, 627, it ia said, repeating a part of a publication in merriment is not a publication, but 
it seems to be a publication of that part. See also cases cited, 2 Stark. Ev. Pt 3, Ed. 1834, 
p. 434 ; also Lambe's C. Moore, 813 ; Nutt's C. 1 Barn. K. B. 306. 

(/) Phillips V. Janson, 2 E.sp. R. 624, per Kenvon, in respect to indictments ; Edwards r. 
Wooton, 12 Co. R. 35 ; Stark. Lib. 350, 505; Lyle r. Clason, 1 Caines's Rep. 581 ; State r. 
Swindle, 1 Yerior. 581. In an action for libel, the sendinjr it to the party libelled is not a 
publication. (Phillips v. Janson, supra; 12 Co. R. 35; 2 Esp. 624 ; 1 Caines's R. 581 ; Russ. 
on Cr. 339.) 

(u) Lord Hardwicke considered it to be no excuse that tlie printer did not know the con- 
tents of the libel. (2 St Tr. 469.) But this, it should seem, ouorht to depend upon the par- 
ticular case, for there are many cases in which persons employed in a print in g-oifice can 
hardly be supposed to know tlie meaning and personal application of what they print, and 
would not be iu fault for not knowing it, and so could not be considered as publishing it ma- 
liciously. 

{v) King V. Nutt, 1 Barn. K. B. 306 ; Andres v. Wells, 7 Johns. R. 260 ; Wallis's C. 3 Esp. 
Cas. N. p. 21 ; Topham's C. 4 T. R. 126. The doctrine of some of these cases is, tliat tliough 
the servant or agent publish without the knowledge of his employer, tiie latter is answerable; 
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fsxposing to the view of others a libellous caricature, sign or 
effigy.* 

Printing or procuring or promoting the printing of a Hbcl in a peri- 
odical publication issued in another state, which usually circu- 
lates in this state, or which is intended to circulate in this stale, 
wliere the libel is thereupon in fact circulated in this stale, is a 
puhhshing of the lil)ol in this state, thouirh the person so procuring 
or causing it to be published is Iiinisclf at the time in another state." 

The mere having a libel in possession is not a publication by the 
person so merely having it in possession ;* nor is the merely 
hearing it read, though the party hearing it may signify his ap- 
probation ;* nor is the mere reciting it for a justifiable purpose, 
not intending or knowing its personal apj)lication :' nor is the 
merely reading it, not being previously apprized of its meaning;* 
nor is the showing it to those who do not understand its mean- 
ing:^ nor the delivery of a copy by mistake;' nor is the delivery 
of it without knowing its contents,' as by a carrier;'^ nor is tlw 
reciting it by compulsion;" nor is the mere copying it for some 
lawful and justifiable purpose:" nor is the making copies of a 
petition to the legislature, in the usual course of business, for the 
use of the members;" nor is the mere saying that such a libel 
had been made.'* 

24. Where a lilnd is sent from one place to another place, to be 
communicated to others, and it is thereupon so communicated, this 
is a publication, both in the place from which and that to which 
it is sent.*^ 

• 5 Co R rj.% I »* Hay r Bream. 2 Mood. Ac R. 54. 

• Blaadmffs r 3 Pick :^\ ' '» Umb's C Moor. M3. 

» 2 Krb :rt»2. pi .V. ; Vi-ni 'M ; Stark Lib. 50*^. '• Brnrrs C 1 I^i Kaym 417 

• 9 Co. y» : Umbs C. M«M)rr. H13. 

• Grrro r. Vrxck, Cro. Jar. •♦!. 
•?minr$r :• M.».l. lt'>7 ; y Co. .VJ . Lamb's 

C. Mt-*tr, 8i:i. I irr *rni from KnglAnd to Sierrm L«oo« ; 

RaM Km. in Artmn »ur \r Ct»e, 3. i. ; 1 
Ui Rayra nil, il7. 4*»».; 1 Camp. 215 , Bal. 
N p. f'> . John^m's C. 7 EaM, tV6 ; Bunktt'f 
C 3 B Ac A. 717: 4 B AtA *J5. 



" Uke r Kini?. 1 M(h1 58. 

'• M.«»rr. 627 

'* WanI r. Smith. (\ Bmjf 71(). which vms A let- 



' Maynard r Beanlr'Mey, 7 Wend, yo, per the 
ChmoccWi'r. 

• Paine* C 5 M«*l. ir>7 

• Null's r Fill 47 , 1 B\ni K B 30«V 



bat no |r«»ncral nil*» can certainly br laid down to thia rflTocl, rapc^cially in a crifninal pto> 
ceedinif, for hio boinjf amtw arable miiit drfM>nd iifNm hia aiith(»rixinir thr publication, and H 
•C4»nM roaiumablo Uint h<* ahould be (icniiittrd to ahow, that, thotitfh tlio librl waa publialMd 
by one in hm employiiH-nt. ho did not authorize it, or do any act which could be conatnMd 
into an authority to publmh a libel. The n^|K>miibility of the employer for the acta of Hi om 
in hta employment, iie<*mii to rent upon the aame pnnciplea tn thi« case aa in olhera, and ao 
are the decin'iona rcapccting tho rcaponaibility of editora aixl propheton of oewapapefs, gob* 
Mquenily cit«d. 
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25. A libel on the dead is subject to a like punishment as one on 
the liFiDg, where the same is malicious in respect to persons liiiog, [ 
and directly or indirectly defamatory of, or an outrage against^ or ' 
injury to, persons living, and is intended so to be by the maker at 
publisher. (ti7) 

26. A libel may he of a body, board, class, socie^Cf association 
of persons, no less than of one or more persons iiidividually»(^) 

27* The same Hbel may be on a body and on the iudividuaU ol 
such body-* 

28. The oSeuce of libel may be committed in respect to an alieo 
friend-' 

29* A publication inveighing against mankind in general,^ or | 
where it is not made to appear, by the publication or the evidence^ 
who arc reflected upon, is not a libel.'* i 

30, Any person is chargeable with and answerable for It bet, only 
according to the meaning intended by him to be conveyed to others, j 
and the application intcndt^d 1>y him to he mnde hy others, and only 
as far as such meaning would iu fact be conveyed to, and such ap- 
plication made by others.^ 



» Ellis V. Kimball, 1<) Pick. R. \?,2 
* Pinero v. Jndson, 6 Bing. 212. 
« 3 Salk. 221 ; 1 Ld. Rayjii. 4S0. 



1 L(I. Kayrn. 1%. 

2 Siark. Ev. 1(31. n. ( ]>), N. Y. Ed. 
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{w) The doctrine i.s well established at the common la\v, that blackenrncr the memory of 
the dead is a libel, where it plainly tends by its direct consequence to be, and is maliciously 
intended to be, an oiitraire to, or drfamntorv of, person.s living. (Averv's C. 7 Connect R. 
268 ; 1 Hawk. 193, 8th Ed. ; Topham's C. 4 T. R. Itid ; 1 Kuss. on Cr. JCi:^, 7th Ed. ; Stark. 
Lib. 49'3 ; 5 Binn. R. '28\ ; Sharfl"s C. 2 Binn. R. 514 ; 5 Co. R. 1-25 ; Woodfall's C. Lofil 
776; 4 Mass. R. I(i8 ; Wood, b. 3, c. :i, p. 445. 

ImpuUitions on the reputation of tlie dead arc not libels, unless tht^y arc made with a de- 
sign to briufj contempt or ridicule ujjon, or stir up hatred njjainst, the living", and they must 
be eo alleged in the indictn)ent. {Topham's C. 4 T. R. l'^5.) 

{x) Osborn's C. 2 Barn. K. B. i:J8, UU] ; S. C. 2 Sw ans. 503 : Williams's C. 5 Barn. & Aid. 
559; 1 Dowl. & Ryl. 197 ; 5 Bac. Abr. QOl ; Stark. Lib. 494, 5:W; Com. Dijr. Libel, A. '2; 
1 Sid. 219; Jcnour's C. 7 iMod. 400; IIo1t, Lib. 247 ; case of Watson ct othrrs, 3 T. R. 199; 
case of White &l another, 1 Camp. 35!) ; Evans's C. 3 Stark. 35 ; Holt, Lib. 247 ; Hawk. b. l,c. 
73, s. 9, 7th Ed. An information was sustained for a libel on the body of marristrates of a place, 
in Brigstock'8 C. 6 C. & P. 184. And a libel on a body of persons may bo the subject of an 
indictment, though none of them could individually maintain an action. (Sunmer v. Buel. 12 
Johns. R. 477; and see White r. Delavan, 17 Wend. 49, and 21 Wend. 2(1.) This last was 
the case of the brewers of Albany. It has been held in England, that a corporation or joint 
stock company may maintain an action for libel. (Williams v. Beaumont, 10 Bing. 260.) 
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31. The maker or publisher of an alleged libel is presumed to 
have intended that it should be understood and applied by others, in 
its natural and obvious sense; but a difierent intention may be 
proved.* 

32. Where an alleged libel has been published, it is presumed that 
the person making the same intended that it should be published. 

33. It is presumed, the contrary not appearing, that any person 
making or publishing a libel, did so knowingly, and understanding 
its meaning, import, and obvious application. (^) 

34. A person having the superintendence, direction and control 
of a published work, whether as proprietor, editor, agent or otherwise, 
is presumed to know of, and to intend the publication of its contents. 

35. A publication of a libel by a servant, or person employed by 
another in the business of publishing, in the course of his employ- 
ment as such, is presumed to be a publication by the employer; 
which presumption may be rebutted, by proving that it was without 
his knowledge, authority, sanction, consent, accjuiescence or conni- 
vance, and that he was not wanting in due diligence and attention 
to prevent the publication.*(c) 

A libellous letter, written by a person usually employed by another 
to write letters, is not presumed to be anthorizcd by such other.* 

» Deiler r. Spear, 4 Ma.Min. 115. l > ilarUing r. Greening, 1 B. Moore, 477. 

• 2 Stark. Ev. 45^, N. Y. Ed 1^31. 

(jf) Where one delivcn a libel not knowin^r itn contcnU, thii if not • publication by him. 
(Per Kcnyon, C. J. in Tophiui*« C. 4 T. R. 12H ; Chubb r. Flanagan. <> C. &, P. 4:n.) 

(2) On the aubject of the two tbove arrtiona, ace (intrh*fl C. 1 Mood. 6i Malk. 4Xi; Attor- 
ney Gen. r. Siddon. 1 Tvr. 41 ; Alnion^n C. Hurr. 2<;H«; ; "2 Surk. 4.V», N. Y. W. IKM : iNulft 
C. 1 Barnard. K. B. .'KMi': Dodd^s C. I)i(r. Uw Libel. 27 ; Huaa. on Cr. 7th Ed. .'Ml ; Harding 
». Greeninif. H Taunt 4*2; Stark. Lib. JJ70. Where the proprietor, tniatec or nKirt|r*ve« of 
a publication, or one havin^r a ineie lirn on it, haa no agency or aii|)enntendence oi it, and 
DO culpable intent in r«*tnird to ita contenta ia imputable to him. he la not anawcrable crimt- 
naJly for iU contenta. (Tophanrn (*. 4 T. R. V2X implied per Kenvcn, (*. J.) In the caae of 
Woodfall. propnHor of the paper in which Juniua*a letter* appeared. I»rd Manafleld aaya, 
" Where the act la m itaelf unlawful, the proof of juMtitication or rxcu!»e liea i»n the defend- 
ant, and in failure thereof, the law implioa a criminal intrnl." Thia wka implif*dljr aMutninf 
that if. from tJie facta, it wui apparent tliat no culpable intent or n^'irh'ct could be imputed to 
the defendant, he waa not anawerable. In tiic caae of .\ndn*a r. Wrila. 7 Jitltna. Rep. SMX), 
it waa held, that a mortjra8r«»e of a newspaper eatnbliahment, the morlgajrur remaining in po»- 
•caaioD, ia not anawerable in an action for a libel puhliahe<l in the |«per. A carrier, not 
knowing the contenta of a paper carried, ia not anawerable. (Day r. Bream. Q Mood. 6i Rob. 
54.) It waa held to be no excuse for a printer of a libel that be did not know ita cooltAlB. 
(Ptr Lofd Hardwicke, 3 St Tr. 469.) Par Story, J.: **U ia no jwtiifeation or dcott kr a 
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36. P. The writing, printing or publishing, in good faith and 
without malice, in the due exercise of any lawful function, or ih« 
discharge of any public, social or private duty, or io the due prose- 
cution, maintenance or defence of any interest or legal right, what 
may be prejudicial to the reputation of another^ is privileged, and is 
not a libel by the person so writing, printing or publrshing the same; 
provided the occasion and motive be adequate, the grounds reason* 
able and probable, the matter written, printed or published perti- 
nent, and the mode and extent of the publication suitable, and bo 
more than commensurate with the occasion and with the justifiabl* 
object, (aa) H 

2^* The publishing to either branch of the legJSilature, by any^ 
member of such branch, any matter within the authority or cogai* 
zance thereof, is privileged. So also is the writing or publishing of 
any matter by any such member, the writing of which, or such pub- 
lication of wliieh, pertains to the exercise of his functions and dis- 
charge of Ins duties, (66) 

libel prinlpcl in a newspflper^ tljoi tjje printer of the newspaper did not personally know Ite 
party liljolleil.'* (DcxtOT ik Spear, 4 Maes. R. 115.) Timt is to say ^ if tlu* person baring- the 
control of a publjpation |jemiits it to be the Tehicle of a libel, through hia owq culpable neg- 
ligence, this constitutes Icgul niallco nn his pAit- and he ia accorilmorly answerable. 

[aa] The instances rriven under the followint;^ sub-sections, arc ilhistrations of the above 
proposition. There is no question of tlie doctrine as aj)[)lied to suits, or occasions equivalent 
to a suit; as, for instance, an objection to tlie appointment or an application for tlie removal 
of a public olHccr. And so in case of private social duty, as that of a friend to a susetr, 
statini^ to him the dishonesty of liis principal and his danircr of loss thereby. (Dunmanr. 
Bi^g, 1 Camp. 2(51), n.) Oilier similar cases are stated. Tiie jury is to judofe wlietiier tliere 
was any sullicicnt occasion for any defamatory statement, for a trivial interest or occasion of 
any sort uill not justify a irravc defamatory imputation. So the jury is to judf^e of tlie prob- 
able irrounds of the statenuMit, for there may be malice in a prosecution, and so there may be 
in the mode of maintaininir or defendin;^ any rig^lit. 

{bh) The constitution, (Pt. ], a. 21,) (guaranties the freedom of " dcliberatien, speech and 
debate" to the meujbers of tiie lerrjslature. Written and j»rinted repoits and records -would 
necessarily bo included as incidental to freedom of deliberation. It is lield in Cotfin's C. (4 
Mass. R. 1,) that the privilctro extends to words spoken out of the representitive assembly,iD 
case they are spoken by the member in the exercise of his functions as such ; but that it does 
not extend to his unollicial acts, whether in or out of the house. It does not extend to the 
publication of a speech by a member, thoujili made for thf? purpose of corrcctini^ errors in 
another report of it. (Creery's C. 1 M. & S. 273.) The privilejie is not confined to the mak- 
ing of a speech, but ''extends to the c^ivinij of a vote, to the makinir of a written rej)ort, and 
to every act resulting* from the nature and in the execution of his olfice." So the privileo:e 
extends to what is done in committee, or in convention of the two houses. fCotTin'sC. 4 Mass. 
1.) But it does not extentl to what is said by one member to another in the house, not having 
relation to the business of tlie house. 

An order of the house of commons to publish a report of commissioners on the state of the 
prisons, was ruled by Lord Deiiman not to be a justification of the ))nblisher, wlio sold copies 
under an order of the house of commons. He said, " I am not aware of the existence in this 
country of any body of men whatever who can jjrivilejje any servant of tiieirs to publish a 
libel upon any individual. I am of opinion that the publisher who publishes in a public shop, 
and especially for money, Uiat which may be injurious and possibly ruinous to any one of the 



LIBEL. 16 

3°. Every public officer, and any board or body of persons having 
legal jurisdiction and cognizance of a matter, is privileged in writing, 
printing or publishing in good faith, and in the usual or in due course 
of proceeding, any thing, the writing, printing or publishing of 
which pertains to the legal exercise of his functions and legal dis- 
charge of his duty as such.(cc) 

Judges are privileged in what concerns the administration of justice,* 

grand jurors in making presentments,' and a petit jury in giving 

a verdict.' 
Any matter published by a pul)lic officer, out of the usual or due 

course of proceedings, is not privileged. (i/^/) 
A writing maliciously made or piiMisIu-d hy a public officer, imder 

mere pretence of olficial duty, is not privileged.* 

4°. A person is not subject to punishment for libel, for any thing 
pertinent to the subject matter of consideration or inquiry, in good 

' Per Eyre. C. J 1 T. R. /iOn ; a-s allr-ations m « J^iark. Lib l^-l ; .'. Bac Ahr. ut. Libel. 19*1 ; 

the judgment of lh«» court. Jckyll v. M«»ore. M<Hirf. «VJT ; Ha\ik. P. C. tK>«ik I c. 73, s. 8. 

5 B. Ac P. 341 ; Homi' r n<ntmrk. 2 B .V B ' P.T Eyn- D. • T. U 5('3 

130; Goodnow r. Tappaii, 1 Ohio U. <>0. « (iiXHlnow r. Tapimn. 1 Ohio, CO 

idiw't wibjectii, must answer that subject in a cniirt of justirr.** (Stockdalc r. Ilanmird, 7 C. 
SlP, 731.) Thi« ca»o jpivo n?<e lo much discuHjiion ol th«* tinjo rcHpectinp tho pxtrnt of Uie 
Brmleget of parliament The diKtrino atntfMl by I#<»rd Drnnmn Hecinn ti» bo laid down loo 
Diotdlj, tince, ax appeara fmni Uu! whole cuurxo of jiirifprudenro on thiit Piibj<Ht, that the 
court!, putiofl in court, lf^f<lnton« and individiialB on* privileged within certain Jirnitit to pub* 
MA what is defanuitory of individuals: and of course the iier\anU* and n|;ent^ employed by 
tliem in the coumc of the exerci«»e of any Huch pri\i]e;Tf., are prtJteriod by lh<' privilepe. But 
tlw poiot realhr ruled by him wa^, tiiat the privile<re of parliament did not extend to such 
publication or mich a <(<»cumeut, N<m it nniMt neri'j^nrlly be left for the mojit jmrl to jurit- 
fvudeoce to decide on the extent of the privilege of any le^inlative bcMiy, any party to a suit, 
or any individual purtiuin;; or defendini; hiji interetitjt and ri^hta. All that can be done by 
lerishition in to Uy down i»ome jfeneral niles on the niihj«»ct. 

In WrisrhlV ('. H T. R. *&<\^ Dan^rerfieldV narrative of the {M>pi<ih plot, publi!ihe<1 by 8if 
WUltam William!*, speaker of the houw of commouj*, bv order of the hou!«e, waa held to be 
A bbel io WilliainnV C. *2 Shower, 471 : Hobb. IH; ll liar?. St. Tr. App. .'«, n. Williama 
WM fined £10.000, and on jmyment of HMH), patit«fncti<»n waa entered on the record. The 
decision was on demurrer to the jiiriMdicti'Ui of Uie K. H., and wax influenced by the political 
•tote of the limes. See ri*marks of Kenynn, (\ J.. Wripht'a ('. H T. R. *iJCl ; and Charlton r. 
Watton, 6 r.4: P. 3H,5. It was ruled, that a rejMirt of what iK-curred before commtssionera 
cf tnqntrr, rcspoctinif corixiration**, was m»t justified by evidence of its accuracy, but thai 
■Qch ertilence might fio in mitiestion of damajfes. 

Lord Abinifdon made a speech in the house of lords defaming Mr. Sermon, his attoniej, 
and Uien published it at his own expense. I^ord Kenyon ruled, that, if publiahed inadver* 
tenUy, it would not be a libel. In order to constitute a libel, the mind shmild be in fault* 
That ta, the offence, if any, c<msisteil in the iHiblicaticm \n >n;,' made by the membrr, without 
the limiUi of his privilejje. (Ix>rd Abinpd<ui*HC. 1 F>p. *<£Ai.) 

(«) As in case of a selectman sayinir in town meeting, on probable irroumU, thai a voief 
put in two votes. (Bradley r. Heath, Pi Pick. llSl) This was on action for alandcr, but the 
principle is common to slander and libel. 

(M) OliTer V. Bentinck, 3 Taunt 4.V», where the defendant, Uuvemor General of India« 
popliAed rmoM for ditintaaing the plaintiff from Uit aenrice. 
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faith and on probable grounds or cause, written or printed by him 
in the usual or in due course, or published by hira in the usual or iji 
due course of proc*eeding, as a partj, or being interested in, or af 
counsel, agent, next friend, guardian or representative of, or in be- 
half of a party, or one interested in, or as the authorized representa- 
tive ofj and in behalf of the public* in any prosecution, suit, petitioD^ 
motion, subject for determination or action, complaint, remons!raoc€ 
or memorial, pending or about to be brought before any court, jury, 
tribunal, officer, magistrate, commissioner, arbitrator, referee, auditor, 
person, board or body, having, according to law or the agreement of 
parties or under the circumstances of the case, the Jurisdiction, cog 
nizance or hearing thereof, or authority to proceed therein 

As charges, allegations and communications of matters pertin 
made in good fahh on probable grounds, by a party or his co 
sel, agent, next friend or representative in pursuit or defence of & 
suit at law or in equity, or a criminal prosecution. (ee) 



;og- 

I 

tieq cc of ^ ^ 



[u) Blanding^ C, 3 Pick, 304 ; Beauclmmp v. Craft, Dyer, 285 ; Anfield P. 
Bulff, 20tK In Brook v^ Sir H, Monlngue, Cro* Jac, 90, it wna held, tJial *"' coansel 
privilege to enforce any thing iwlikli he is inronned by his clmntt it bein^ pertineOit to tlw 
matter in question.'* But tiiia oaglit to depend on the probable or jtietifiable ^ro«ndi% *iaa 
the mere naked assertion of a client or pa/ty would not, in all caaea whatfioever, afib^ iucb 
grounfl } and whether it does or not. Is a matter of fact in the particular case. 

Mr. Jih^nct: R:iv!oy rcriiarlvy uprtn tlii;^ .snhjocr, that "it l^ r[ic> privilc^o of rounsel to stal* 
facta, althoijorh they may ho injurious to the character of individuals, and he is privileged so 
to do, if he speaks conscientiously accordini^ to his instructions. He is privileged to make 
even calumnious observations against the party, the witnesses, and the attorney in the cause. 
The law allows him this privilege because it is for the advantage of the administration of jus- 
tice that he should have free liberty of speech. It does not follow tliat all persons may pub- 
lish in the newspapers the observations made by him." " If a counsel utter obsen'atioitf 
injurious to individuals and not relevant to the matter in issue, it seems to me that he would 
not therefore be responsible to the party injured in a common action of slander, but it would 
be necessary to sue him in a special action of the case, in which it must be allecred that the 
matter was malicious, and without reasonable or probable grounds. (Lewis r. Walter, 4 B. & 
Aid. (;05.) And see as to privilege of counsel, Stark. 20(5, and authorities there cited; also, 
M'Millan v. Birch, I Bin. 186, per Tilghman, C. J. ; Hodgson v. Scarlett, 1 B. &. Aid. 232; 
Flint I'. Pike, 4 B. &- C. 478, per Bayley, J. 

It is remarked by Mr. Justice Ilolroyd, that in a case of words spoken by a barrister in ibe 
course of a cause, it may not i>erhaps be sufTicient to allege and show even that the words are 
false, without also alleging and showing that they were uttered without probable cause. 
(Fairman r. Ives, 5 B. & A. (»42.) But this must depend on the matter being in the case, 
for counsel certainly have no license to travel out of the record and evidence to defame per- 
sons, whether parties or not, on probable or improbable trrounds. 

The counsel has such privileire as representing a partv. The partv himself accordingly 
has the same privilege. ( Dyer, '285 ; 2 Buls. 269 { Hawk. b. 1 , c. 73, s. 8 ; 5 Bac. Abr. tit Lib. 
199, per Parker, C. J. ; Blanding's C. 3 Pick. 304 ; Bing r. Wheeler, 7 Cowp. 725: Bui 
N. P. 10: Brook r. Montague, Cro. Jac. 90; Vigours v. Palmer, 1 P. A. Brown's R. 40: 
Kean r. M'Laughlin, 2 Serg. &r R. 409.) So matters Avritten or published in the pleadings 
or otherwise, in the usual course of a civil or criminal prosecution, are privilejred. (2 Buls. 
269; 1 Roll. R. 61, articles of the peace; 4 Co. 14 : Astloy r. Younir, 2 Burr. 807, affidavit; 
Weston r. Dobinet, Cro. Jac. 432, exception : 3 Bl. Com.' P25 ; 10 Mod. 210; Dyer, 285, 
bill in the star-chamber; and see Findenr. Westlake, I M. & M. 4()4.) So tliere is no action 
for words in the course either of a civil or criminal proceeding. (HulL 11, accusation before 
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Or directions to an officer as to the arrest of a party charged with 

an oflence.' 
An application to a justice of the peace, in good faith on probahk 

grounds, for a warrant to arrest another for an alleged crime.' 
A complaint to a court against one of its oflUccrs.' 
A complaint lo the executive on a subject within its authority.* 
A complaint to the legislature to procure t)ic removal of an officer, 

where it is the proper body to which to address the complaint.* 
Charging another before a constable, in good faith on probable 

grounds, of cheating, for the purpose of having him arrested.* 
Advertising, on reasonable grounds and occasion, that a party, against 

whom a capias has been sued out, has concealed himself, and 

oflTeriug a reward for information that may enable the officer to 

apprehend hini.^ 
An affidavit made by a party to a legal proceeding in the due course 

of such proceeding.' 
Objecting to a witness's competency on account of his having been 

been guilty of perjury.* 
A remonstrance, with the grounds thereof, against granting a tavern 

« Jobmoo e. Evans, .1 Esp. R 32, prr Eldcm. and | » BuUrll r. Osgood, 3 Pick. 379. 

2 P. A. Brown's R. Ap|>cudLi, 65 ; 2 Wend, j • John!M>n r K%'ans. 3 E.sp. 32 ; and 
515, Allen r. Crofooi. • r. Ilodjckins. Cro. Car. 27f>. 

* Ram r. Lamley. Hut. 1 13 

* CUpp*» C. 4 Mam. R ICh. 
« Clupp'ft C 4 Mass. R. 168 : Hare r. Metiers. 

3 Leon, 138. 



' Lay r Uwson, 4 Ad. Ac El. 795. 

• A^iley r. Younic. 2 Bnrr. 606. 

* Powell c. Plunkett, Cro. Car. 53. 



A jotice; 4 Yeates, 507; Shock o. McCbcsner, 3 Marsh, 480, Kentucky; IltrdiB v. Cooi 
•lock.) 

Bttt tho rulo is to bo taknn with the qualification that the proceedinjrt are not falM, ma- 
Picioaf and groundWt. Thia i* tho opinion or Hawkins, P. C. c. TH, a. 8, 7th Ed. ; and ■•• 
StBfk. IIKI: alw>, romirkji pf^r Tilf^man, C, J. in (tray «. Pcntland, ti Serir. & Rawl«, 9SL 
t^prorint Iliwkini, above quoted ; Milton p. Burntideii, ch^rfrc ajpiinst an officer, addrcMM 
to tlie colonel of the roiriment ; 1 Suit Sl .MrCord, 4*2il Sec, also, Doncafter e. Hewion, 9 
Mood. iL Rob. 17(1: Bunton e. WiN-ley, 4 Bibh. :\!^. 

The pnviMffe of a pirtv or couna'>l« aa atatnd in tho above aecuon, it limited to tae e i be> 
fore A Mitablfi tnbunti or Wdy, whether iiidicial or other, to take cofpiitance of the fobieet 
mitlor. So the law is laid down in Buckley e. Wood, Cro. Elia. tnO, *^7. Mr. JasUce Beet, 
referrinz to L>rd Min^tiuKra opinion in the case of an address to the govemore of Green wick 
HoBpitv, remirk^. that ** u^xtn thf? siino principle the plenlinff-i and evidence in a judiciftl 
procesdiny, wheth'^r civil or criminal, cannot oe libeU, even thouirh the comta in which they 
ire proJaced hivo no junsdiction of the cme." (Fainnnn r. Ives, !i B. Sl A. (H2.) The semt 
doctrine his be-«n expre««ed in Vermont (Harris r. Huntmeton, 9Tyl. R. 1^) But ioch a 
doctrine certainly is not well founded, as applied to a plaintiflTin a suit or the roovinf pvty m 
nny nittter. The fart thtt any one mpposed that he was applyinir to a proper tribunal might 
ih)w th<» want of mtlice ; or a party, whether the mover or defender in any proceedinf, may 
brinif hifn^^tf within th«* phvileifn of miinttininif or defeniling. in food faiih, his inlaiMC or 
ri^ts. Bfit he certainly cannot shelter himself under the authority of a tribunal whkJi hm 
DO jurisdiction or le;f.\l co^^isanre of the matter. 

Accordingly, the len! privileTe, as a privile^ pertaininif to a matter pending and to bo 
homl and determined, has been laid down as in the above section. (Weston e. IMtnoC do^ 
inc. 4»; Wnimr «. Ftmamn, Hob. 906; & C Noy. «; Bneklfy •. Wood. 4 Co. 14.) 

3 
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license, addressed to magistrates having jurisdiction of the sub- 
ject.* 
Information to an inquest, gireti in good faith, of matler pcrtinetil 

and on probable grounds.^ 

A publication of remarks on a pctilioii to the legislature^ on asuV 
ject of general public intere^sL'' 

A complaint, made in good faith by a member of a school district, 
to the sctiool committee, against a teacher,* 

A letter written to the postmaster-general, in good faiihj complain- 
ing of a postmaster, asking redress of a grievance which tljc 
writer believes himself to havB suftered.* 

A complaint, m»de in good faith, against a t^ubaltern officer to bid 
commanding officer,* 

A representatif>n by a subaltern ofljcer to a voluntary military corpi^ 
as to the qualifications of a candidate for election as a member/ 

Complaint to a bishop in relation to matters subject to his superin- 
tendence.' 

A statement to a presbytery relative to matters subject to its super- 
vision.* 

A charge made against another in the regular course of church dis- 
cipline, and with an hone<it intention of examining whether th« 
party charged is a fit member of the church.** 

Oomptainl to a church against one of its members, on a subject 
suitable for the consideration of the church, by a person having 
an interest, or being otherwise authorized to take part in the sub- 
ject matter.'^ 

A record made by the secretary of a religious society of the reasons 
for the expulsion of a member.'* 

Or a petition for the removal of a public officer, or on any matter of 
public interest, addressed to the legislature or other body or offi- 
cer having the power to remove, or having authority to act on 
the subject of the petition, is privileged, if the facts stated in it are 
true and pertinent to the request of the petition, or if the state- 
ments are pertinent, and made with a fair intent on probable 
grounds after diligent inquiry, though they may turn out to be 
erroneous. (^) 



» Flitcraft v. Jenks, 3 Whart. 158. 
« Wilson V. Collins, 5 C. (!c P. 375. 
» Dunne v. Anderson, Ry. & Mood. 287. 

* Bodwell r. Osgood, 3 Pick. 379. 

» Woodward v. Lander, C C. A: P. 548. 

* Howard v. Thompson, 2i Wend. R. 

Blake v. Piffold, 1 Mood. & Rub. 198. 
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7 Bnrbaud r. Plookham, 5 Esp. R. 109. 

» Howard r. Thompson, 21 Wend. R. 319. 

8 Howard v. Thompson, 21 Wend. 319 : M'3Iil- 

lan I'. Birch, 1 Bin. 186. 
'^ JarvLs v. Hathaway, 5 Johns. R. ISO. 
" Remington v. Congdon. 2 Pick. R. 310. 
" Hart's C. 1 Wm. Bl. 380. 



{Jf) It has been held in Massachusetts, that a petition to the legislature requesting the 
dismissal of an officer, if the facti staled are true and presented with an honest intent, is priv- 



LIBEL. » 

5^. Every person has, in the legal pursait and vindication of his 
rights and interests or those of another, a qualified privilege as to the 
making or publishing of statements, suggestions and inquiries, affect- 
ing the character of other persons, which it plainly concerns his legal 
rights and interests or those of the {)erson written to, that he should 
so coinaiunicatcJ(^^) 

As where one, being interested, writes, in good faith, to ascertain 
the commercial credit of another.*(AA) 

Or an application made to the secretary of war, by a creditor of an 
officer in the army, in good faith, for the honest purpose of ob- 
taining payment of a debt, stating facts pertinent to the case and 
material, and l)eheved by the npphcaiit to be true, though the 
same are derogatory to the officer's character* 

Or where a surety requests the creditor to inform him of default of 
payment by the principal, and, on such default, the creditor in- 
forms the surety of it, and at the same time, in reference to the 
business, in good faith, calls the principal debtor a rogue and 
rascal/ 

» M'Doogill f . Cland^e, 1 Camp N. P. 267 ; Kerr r Sheddcn, 4 C. Ac P. 
Ftirman r. Ivm. ^ B. A: A. r.|2. ' Fairman r Ivrs. 5 B. Ac A. 642. 

t. PitMiwr. 4 B. Ac C. 2t7; and sec * Dunman r. Big^t 1 Camp. 209, a. 



ileged. 
no libel 



(Clapp*t C. 4 Maai. R. Idl) In Ilarria r. Huntington, *2 Tjl. 129, it waa held, ttet 
oolibel can be made out of a petition to the Icfpalaturc for the removal oi^ a public ofllccr, 
Umof h it be fabe. But thin would ^ive an unlimited license to libel in Uiia form. Th« M- 
titiooer ooffht to be at leist held strictly to probable frrounda. In Thorn r. Blancharo, 5 
iohna. R. 508, where a petition was presented to a council of appointment, hayinff competent 
ttuthoritjr for the dismi^il of a publir oflirer, prtNif of express malice waa required in order to 
eapport a civil action. In (^niy r. Pmtland, *i Ser^. Si Rawle, t£i« H. C. 4 8. & R. 420, it 
was held, thit the plnintitf, who had been libelled in an accusation addre^^aed to the governor 
•nd council by the det'end.int, was bound to prove express malice, and that want of pioUibi* 
cmnee was a circuinstancc from which the jury mijrht infer ntalice. 
On these conflicting authorities Uio doctrine is laid down as above. 

(/fr) The conMruction and extent of this privilege must necesearily be determined by tb* 
jvrjr in each particular case. The ireneral rule is the sime as in suits, viz., that a party can 
flo no furtiier in suting or implying f^cts, in the mode of stating or implying theni» and th« 
layiea of publicity given to them, than is requisite to the legal purpose in hand. 

[kk) It was ruled bv liord RUenborough, that an action cannot be maintained tgainiC n 
man wh<we property has beon ntolen, and who, upon reasonable grounds of suspicion, chams 
an innocent person with having stolen it. lie founds his opinion upon the absence of mafic* 
on the part of th*; defendant lie sivs: **The accusation, though unfounded, was not ma* 
licioQS. No doubt it may prove very tietnmental to the object of it ; but this is one of manj 
tnstanres where th'To beinj a h*** without an injury, the siiflTerrr must consider himself tiol 
wronged, but iinfortunite. If the defim lant hid continued tt> pn>pagBte the story to strtn- 
gers, thit would have fiirnishei) evidence of nnlice ; but if he could not lawfullv charge the 
pervon suspected on reajionable grounds, th<High innocently, of having comnittted the tfisft, it 
would be quite impossible fo* a mnn who is robbed to tiMiiire with anr safety af^er the stdlen 

ridi.** (Fowler v. Homer. 3 Camp. SKM.) Mr. JutUce Bayley, in ftomaft t. PfOMtr, 4 ft. 
C. 247, sutes tha rule diflbrently. 
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Or where one, with the intent of prosecuting the oflenderj adTeiliH» 

^h that certain bills of exchange had been embezzled,^ 

H Or where oncj in good faith on adequate occasion ^ in behalf of t 

^m P&rty interested, writes to another to learn whether a man kadi 

V fonner wife living/ 

B Or where one commnnicates to another facts relating to sneh olh* 

H er's rights or interests, which it concerns snch other to know.' 

^B Or where a son-in-law writes to tiis mother in-law respectnig ihr 

H character of a man proposing to be married to her.* 

H An indirect and remote ititercst may be tlie ground of privilege; u 

^P an expectation of a succession to an estate.* 

6^. Any person ginng testimony or making statements under an 
oath anthorized by law, is not chargeahlc with libel for what he tes- 
tifies relative to the subject matter in respect to which his testimony 
is required, or in apt and pertinent reply to the interrogatories on 
which he is examined.** 

7*^, Where any person is making a statement on oath, supposed 
by him to be authorized by law, he is privileged,' 

8^* A fair and true report of a public Judicial proceeding, in which 
the parties thereto have opjjortunity to be heard^ before a court or 
tribunal having legal cognizartce, jurisdiction or auihority tii the &yh- 
ject matter reported, and made in the usual or in the due course 
of such publication, is privileged. (jy*) 

Where the report is published out of the usual or due course of such 
publication, with the malicious intent to defame, it is not privi- 
leged.^ 



> Finley v. Westlake, 1 M. & M. 401. 
• Delany t;. Jones, 4 Esp. 191. 
« St. Tr. 210; Cleaver r. Sarrande, cited 2 
Camp. 268 ; and see Blackburn r. Blackburn, 



* Pitt V. Denovan, I M. vV; S. 637. 

« Harding v. Bodman, Hut. 11 ; Stark. 185; I 
Vin. Abr. 387, 388 ; 1 Roll. Abr. 87; Mc- 
Millan r. Birch, 1 Binn. 178, per Tilghman, 



3 C. & P. 160 ; Cockayne r. Hodgkisson, 5 C. J. ; Gray v. Peniland, 2 Serg. Ac Rawlc, 23. 
C. & P. 543 ; Bromage v. Prosser, 4 B. Ac C. ' Allen r. Crofoot, 2 Wend. 515. 

"PerBayley, J. Creery's C. 1 M. 4: S. 273; 



247. 

* Todd V. Hawkins, 8 C. & P. 88 ; S. C. 2 
Mood. &: Rob. 20. 



Flint r. Pilvc, 4 B. ic C. 473. 



(jf;) In M'Dougle v. Claridge, 1 Camp. 267, per Ellenb. " If a commnnication of this sort 
were the subject of an action, it would be impossible for tlie affairs of mankind to be con- 
ducted." 

Wright's C. 8 T. R. 293; Curry v. Walter, 1 B. & P. 5Q5; Blanding's C. 3 Pick. 304, 
which was a coroner^s inquest : Carlile's C. 3 B. & Aid. 167 ; Saunders v. Slills, 6 Bing. 213; 
Creery's C. 1 M. & S. 273, and Stiles v. Nokes, 7 East. 493 ; Fleet's C. 1 B. & Aid. 379; 
Lewis V. Clement, 3 B. &< Aid. 702 ; Thomas v. Croswell, 7 Johns. R. 2<>4 ; Lofield's C. 2Bar- 
nard, K. B. 40, 124 ; Clark v. Binney, 2 Pick. 113 ; Abingdon's C. 1 Esp. 226. 
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Where a party ha^ do opportunity to be heard, as in caee of ex-parie 
evidence given before a magistrate as the ground of a criminal 
process, a report of such evidence is not privileged.* 

Proceedings before a magistrate or tribunal having no jurisdiction, 
is not priviIeged.'(A*A") 

9^. A publication of inferences or conclusions from, comments 
upon, or supposed results of, a trial or proceeding, or the testimony 
therein, is not within the privilege of a reportcr.(//) 

10^. The publication of an unfair report of a judicial proceeding, 
or any part thereof, the same being more defamatory of any person 
than a fair, full and exact report of the whole proceeding would be, 
is not privileged.(mm) 

IP. Where the proceedings involve blasphemy or gross obscenity, 
the unnecessary publication of a report of such parts, or the publica- 

• Lee's C. 5 Esp. R. 123 : Fl^^l's C. 1 B. & I Ctrr c. Jonw, 3 Smith, 494, dmiiter. 
Aid 379 ; Dancan v. Tbwaites, 3 B. Ac C. I * McGregor r. Thvaiic«, 3 B. & C. 24. 
^56, dtiliter ; R. r. Fi:^er, 2 Camp. 563 ; ! 

{kk) The question hai been much dwcuMcd how far a report it privilef^. The remit 
moM to be, that though the parties to a huii, or any party interpfted in any subject matter, 
BMy* within certain limits, defame other persons with impunity, yet all the world does not 
CBJoy this privilege with them. See l>*wui r. (.'tement, 3 B. & Aid. 702; per Best, J. in R. 
«. CarUle, :i R dt Aid. 170 ; Flint r. Pike, 4B,6lC. 47:3. 

(tf) Lewis e. Walter, 4 B. &. Aid. ($05, which was the reporter's conclusions. Saunders t. 
Mill*, 6 Bing. *2\',\ : Water6pld r. The bishop of Chichester, 2 Mod. 1 18 ; Binding's C. 3 
Pick. 304 ; Clarke r. Binney,2 Pick. 1 13, which was remarks on the testimony of a witnev ; 
Lewis t. Clement, 3 B.&. Aid. 70*2, wherr the report was headed ** shameful conduct of an 
tttoney f Thomas r. Cruswell, 7 Johns. R. *ilVt. 

** If counsel wantonly depart from the evidence and point in issue, with an intent to injur* 
Um cbanctcr of the adversarv, without propriety or probable grounds, they are rcapoosible.** 
P«r Tilfhman, C J., Gray v. t*enUand, 3 tierg. 6l Rawle, 23. 

(wm) Saunders r. Mills, 6 Bing. 213, which was a report of a sUlement of counsel inerelv. 
Tiidal, C J. in giving his opinion in that case, put it entirely upun the ground that the pub* 
laeacioo was unfair as it respected the plaintiff. So Mr Justice Bavley said in another csmu 
Ltwis V. Walter, 4 B. 8l .\ld. TiOS: "* It is no iustification that the defendant has mily statM 
tM ipeech made by counsel ; he must show the truth of the facts there stated,** that is, ht 
mam. show that those facts were m evidence. See also Thomas r.Croswell, 7 Johns. R« 964. 

A report of the argument of counsel, containing defamatory remarks, is not justified. Flint 
•. Pike, 4 B. dt C. 473 ; held that publishing the tuhiUmtt of a case is not pnvile|;ed, but query 
of this, if correctly published. An abstract, for instance. The publication ofan arcusatioo 
or complaint or other proceeding, merely charging any offence, is not privileged ; Delegal r. 
Ilifliley,3 Bing. New H. U50 ; that is, it can be justified only on proof of the truth, or probable 
gVDOBds and good modvos, and a suitable and sufficient occasion. 

** It is an established principle, upon which the publu^hmg of a report of any judicial pro- 
ceedings is admitted to rest, tJiat such report must contain no defamatory ()b«iervatioas or 
in addition to what forms strictly and properly th<* legal pmreedings.** (Per Tiodal, 



C J. in Deleval r. Highley, 3 Bing. New R. llAO.) The publication of a defiunstory comment 
of the chief clerk of the court in which the proceedings was had, is held not to be pnvtlefed. 

It le not enoofh lo bring a report within the privilege thtt it is wiMeiiMf yconect Fliat 
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tion of them with unnecessary fallness and pariicularity, is not priri- 
Ieged,(iTii) 

12". Where any parson permits himself to be a candidate forawj 
public officL; or tryst, a rommunication to those who have the elec- 
tiou or appnintment, of facts relatiic to his qualilicaiions therefoT) 
by publicaiion in the mode and to the irxtcnt necessary for making 
such cominuaication, is privileged.^ 

13^- But defamation by the malicious publication of falsehoods 
or irrelevant facts respecting a candidate, is not privileged •(o<?) 



I 



> B«i««U 1^. Osgood^ 3 Mass. A. 3704 Ch|ip'& C. 4 31us- K^ WS i Law v. Scmi, 5 Hmx. 4c 

Johns. \^S. I 

V* Pik^T 4 B. & C* 472, per Baylcv, J. : '' Allf*Dtigb» Tor the purpoee of the mltnlntstnlifici of 
justice, a (Toani*<il w at lib<?rty 'lo inak^^ iiLroiJg, fivim cnJutiim^ua obsenrationi*, uijiiiiist tk 
party, th*? wi!iie9<i?», and tJie »ttion)t«y (O llie cauw\ it does noi tulbw that itfl petKroa jmf 
a^ilerwanla publisli in ft nov^Jipaper llit* oln*orvallon3 taiiAf* Jii tlichef*riAg uf nutijertfijff ^udiUXif 
&aJ ofthp y^fy^ iiiifl for t\w putpmQ of inflooucing rh» latter in Ihcir dpcwwn. U b said ibt 
it \vill \if A hwhh\p on the proprioiara of newsp^ppra to hold, Uiat it is not kwftil lu publish 
thn 3p«?i?ir)H''3s of counsel in nil c^w-'^j*, iimsniuch aa tlmy, the proprietors, nri? not comw-ieotto 
fonn a iudg^ment a« to ivhut ib lihelhm miiJ whut t^f nol : but tiiey ought aot to pn&lith asrf 
llimjir^ iJ tln?y HR* «fd L-onjpeif^nt to judge whot!i»!r it be iujuriou^ to au mdividunl or not 
per Littln^diilei J. : *Mf prupnt^iortt of tt^w^pnpere pruf4^»4 tu g'wfi aii ftccrtuiit of Ux* trb!, I*fi 
of opiiiron tliey oii*^ht Ui give u true and acoumtc m|K>rt uf ilio tri»l ; m UihI Ui^ i-ourt, ubis 
tho record coitic) before iliCtii ou demurn^f, may ico whi?th<?r it wim a In^l pix»p' " '" ^"^ n^b^ 
lish«d ; and, on tho othi^r hand, if ii jfoefl to Umic, thnt the jury inny he nblc to « b« 

n true and iiccniniie it>p(irt. 1 think the only c&sti in which nn eimr of a nt ■ -^_j . l cii 
justify (1 lihol orj tbf" »!roiincl rfnr it mnJritns eih tirm im rtf n trinU i'' i^her*' h'- ffivt*? a tnif 
nnl rit'ctirtiti' rc|H>rE nt' it ; tuifl, i?\tTt in (JkiI cti^e,. Jt will b<7 Ibr Uif court to consider i*li*^tlii;f 
it was lawful to publish it." 

(;/;?) Tlio publication ofPaino's *' Aue of Reason/' whicli Avas read entire to the jury in the 
course of the trial, and Df the remarks of the ciL:fen;lant at TJie time of readinor it to thejurr, 
was held m)t to be privilerrod, (Carlilc's C. .*J H. «!V: Aid. 1(57.) Baylcy, J., in this case, com- 
ments npon the doctrine of Cnrry r. Walter, 1 IJ. vSj P. T/J."*, as havinir been quilitied by I^rd 
Ellenboroiijih. |{est. J. sr.ys in the same ca.se, that tlie privilege of pnbjishinjr reports of 
judiciil procecdinir^ nnist be taken with the qualification that the report "must be neiiher 
defatmtory of an individual, tendini'' to excite disatfection, nor calcnbled to offend the morals 
of the })Pople." If by beinir " defamatory of an individual" be meant its beinji prejudicial to 
his rejnitatioti, this would suppres.s very many of the reports that are now published ; if it be 
meant that the report must not be published with the intent and for the mere purpose of defa- 
mation, the doctrine is conformable to the froneral law of libel ; but if any justitinble motive 
can bo assigned, the defendant (»uirht to be presumed to be within the privileire. The second 
qualificati<in of uhsence of tendency to excite " disaffection," is exceedinirly indefinite, and 
see:iis to be wholly in ulmissible under our institutions. The third qualification is in part 
embodied in the above section, that is, as far as morals arc the direct and inuncdiate subjects 
of co'_Miizance in criminal jurisprudence. 

{oo) Lewis r. F'ew, .") .Tohns. U. 1 : Hoot r. Kin;:, 7 Cowen, (!13. In reirard to libels upon 
persons in public office, it is not easy to lay down any ^rcru^ral rule. Publications relatinir to 
the;ii in their olfuial cipaciiies mav be libels. (Robbins v. Treadwav, Marsh. 540; Hojz? r. 
IVhret, •> Porter, U. (Ala.) '>PJ: Clap's C. 4 Mass. R. 1(;:J: Thomas r. Croswell, 7 Johns." R. 
2r.|.) ,!ust as publications of any other person, relatin": to Ins profession or trade, may be so. 
Where the publication relaiinjr to a public othcer is addressed to those havinjr power to re- 
move him, or to redress a fjrievance or correct an abuse, the publication in such fonn and 
lo siuch extent as may be necessary to such end, is privileged upon the same principle as the 
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14^. Where anj person has a justifiable occasion or object for 
living the character of another, his giving such character in good 
aith and on probable grounds, in particulars which are relevant to 
he occasion or object, and publishing the same in a form and to an 
ztent suitable to such object or occasion, is privileged.' 

As the giving the character of one who has been in the employrocnt 
of t))e person giving the character, to others whom he supposes 
to be interested. (/i/>) 

Or a representation, made by a bank-director to the other directors, 
respecting the commercial character and credit of a person apply- 
ing to the bank for a discount.' 

15^. Criticisms and remarks u|)on a publication that is addressed 
o, or intended for the public, for the purpose of showing its mean- 
Dg, motives, object, character, merits or defects, or upon any speci- 
nen of art or any other object publicly exhibited, or u|)ou any pub- 
ic performance or exhibition, or upon any subject matter pro|X)sed 
o the public by any person having an interest, control or authority 
herein ; such criticisms or remarks not being maliciously defamatory, 
irc privileged. (yy) 

■ 1 Venl. 2C3 ; Rogers r. CliAon, 3 B Ac P. 5^7 « SewHl t . Catlin. 3 W^iul 391 . and see 
firtimagc r. Prus>or, 4 B. Ac C. JIT. 



or defence of a miu the pursuit or vindication of one*a rijrhta and intemta, and 
iioee of the pablic, are privileiffHl. Diih «pccics ot' privilef^e liaii already been noticed; aod 
liii privilcf^, and ihai ut'piiblwliinff truth wiili jruod iiiutivotf and for luntiHablc enda, aeemto 
over ail tiie privile^ Uiat vxi»lM or is needed in relation to public omcera. 

(■p) Edmonson r. Stevenson and wife, BullV N. P. H, |»er I»rd Mansfield; Weathervtoo 
'. Hmwkins, I T. R. 1 10. See Brown r. Croome, *2 Stark. K. Vi»7. Mr. Ju!<tice Kooke saja, 
^•ny nwater may at an^ time, whether asked or not, speak of the rhnracier of his scr\*ant, 
londeH that he speak in the honesty of his hearL** (R(»}rers r. Sir Ger^-ase (*lif\f)n, .') R &, P. 
i67.) But this is stretching the principle beyond the linuis of the other cases. It haa been 
itld, thai if the character is given witliout (rronnds, nr is known to be false by the patty ffiT- 
■f it, it does not come within this justihration. (Ro^rrni r. (Mifton« l\ B. 6i P. *Vv, per Al- 
vflky.) See, to the same point, liord Kllcnbort^u^h, in Hodipxtn r. Searlett, 1 R dc Aid. 
B9s Edmonson r. Stevenson, Bui. N. P. t^, per Lord Mansfield ; lUr;i:ravc r. Breltoo, hiur. 
M8S; Surk. Lib. te2S) ; Pattison r. Jod<>s, H R dt (\ TJt^. 

Lord Ellc^bomiif^h says: **ln the case of a master and servant, Uie convenience of man- 
lumI requires that what is said in free communication between man and man, upon tlie sub- 
•ct oTcbarscter, sh<Hild be privileged, if made bona fide without malice.** (llcMli^n r. Scar- 
•0,1 Rdt Aid. */:».) 

Where there is iust occasion for any one to jrive the character of another who has been ia 
lis ciDployment, tho privile^re is not luiuted to facts which took place duiinf^ the empluyiuciiL 
dttld r. Affleck, U R&. C AiKl) 

(9f ) Finnerty r. Tiflor, 2 Camp. 72, per Mansfield. Criticism on works of a prnfeasi«mil 
vtHt, thouj^h mistaken, are not a libel, unless unfair and malicious. SoaiH* r. Knii;ht, I 
Mood. 6l M. 74 ; Herriot r. Stuart, criticism on a newspaper. So criticisms < n a painting 
mblkly eihibited. Thompson r. Shackell, 1 MimkI. 6i M. l^/. l^rd Ellenbomit;rh ruled, tint 
km cmic might pat the subject of the criticism in • ridiculous light h? caricature. C«rr r. 
iood, 1 Cuifk 354 ; tnd tee Dunne r. Andeivon, Ry. dt Mood. 2S7. RmmHu oq the clMr- 
cur of ft poNie imi ut ph? Utftd. Dibdia v. SwtOb i Efp. R. 99. 
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IG^, If the critic goes out of the way into personal abuse or 
ters irrelevaot, lie is not privileged-^ 

37, A publication is not privileged ia respect to its being a lil 
nienily by reason of its stating upon what authority it is mt 
though the authority may be truly stated. Whether stating tbe ztt 
thoriij is a mitigation of the offence of libel, is to be detertniaed hf 
the circumstances of the case,(rr) « 

S8. The circumstaoce that the facts published are matters of cofB- 
moil rumor, or have been generally published by others, does aet 
make the publication a privileged one. Whether the fact of comoiai 
rumor is admissibk^ in evidence, cither in mitigation or aggra 
of the alleged oflcncc of libel, is for the decision of the court. 



faiio^ 



39t Where any privilege is used as a cloak, pretence or occasJOQ 
for a malicious defamation, or where the publication exceeds the 
limits of the privilege, the person so abusing the privilege, or excc^^d- 
ing its limits, is not protected thereby as to such abuse or excess,(«s) 

As where the matter is publislied to a greater degre<3 and more ex- 
tensively than is usual; or than t& necessary to the abject ia giving 

the privilege.^ 



» Fraser v. Berkeley, 7 C. & P. 031 ; Nightin- 
gale V. StockJalc, Russ. on Cr. 313, n-(/)- 

« Wailinan r. Weaver, 11 Pick. 257 ; Mullett v. 
Hulton, 4 Esp. 218 ; Culloway v. MuMieton, 



2 Marsh. 372 ; Smalle}' r. Anderson, 4 Mon- 
roe, 36S. 
3 Wilson I'. Collins, 5 Car. Ac P. 373. 



{rr) Dole r. Lyon, 10 Johns. 447 ; Saunders v. Mills, G Bing-. 213 ; De Crespigny r. Wel- 
lesly, 5 Bing. .392 ; Lewis r. Walter, 4 B. & Aid. 60.5 ; Creery r. Carr, Inman v. Foster, 8 
Wend. 602; M'Gregor v. Thwaites, 3 B. & C. 24; Binns r. M'Corkle, 2 P. A. Brown, 79; 
Read's C. 2 Atk. 4G9 ; Morris r. Diiane, 1 Binn. 90; Romayne v. Duane, 3 Wash. C. C R. 
24G; Northampton's C. 12 Co. R. 130 ; Davis c. Lewis, 7 T.' R. 17 ; Cook r. Ward, 6 Bing. 
409 ; Rankle r. Myer, 3 Yates, 518. 

(m) In an action for a libol, contained in an affidavit addressed to the governor and council 
relative to the plaintiff's official standing, Yeates, J. said : " I have no doubt that an individual, 
who mnlicionsli/^ wantonly and without probable cause, asperses the character of a public offi- 
cer in a written or printed paper, delivered to Uiose who are entrusted with the power of re- 
moving him from office, is responsible to the party injured in damages." Brae ken bridge, J. 
said: "If the petition be libellous per se, and the plaintiff offers it in evidence on the trial, 
the defendant must show its publication in a judicial or 71*051' judicial proceeding, and go fur- 
ther and prove the truth, or show reasonable ground and probable cause." Further : " When 
malice is proved, reasonable or probable cause will not justify." Tilghman, C. J. said : " It 
is a general rule, that all allegations made in the ordinary course of judicial proceedings, are 
not to be considered as libels." He approves Hawkins's remarks as to false, malicious and 
groundless complaints made to courts of justice, under color of law, which he is of opinion 
are not within the privilege. In justifying slander in these judicial proceedings, " Uie defend- 
ant need not show the truth ; it is sufficient that it did not originate in malice and without 
probable cause." (Gray v. Pentland, 2 Serg. 6l Rawle, 23 ; see same case, 4 Serg. &. R. 420.) 
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40. 1^. In case a privilege exists in relation to the subject matter 
tifany publication, that is made within the limits and object of such 
privilege, the maker or publisher of the same is conclusively pre- 
sumed to have acted in good faith and without malice.(//) 

2^. Where a publication exceeds the limits and ohject of a privi- 
legCy there is no presumption against its being malicious. 

As where a greater publicity than is necessary, is given to a pub- 
lication.' 

4L In every prosecution for writing or publishing a libel, the de* 
fendant may give in evidence, in his defence u\yon the trial, the truth 
-of the matter contained in the publieation charged to l)c lit)ellous; 
provided that such evidence shall not be deemed a justificatioD, un- 
less it shall be further made to ap|)ear on the trial, that the matter 
charged to be libellous was published with good motives and for jus- 
tifiable ends.(titi) 

42. The offence of making, as also that of publishing a libel, is of 
three degrees, and the degree* is to Ikj found by the Jury. 

43. P. Whoever is guilty of the oflfence of making or publishing 
a libel in the first degree, shall be punished by 



2P, Whoever is guilty of the oflence of making or publishing a 
libel io the second degree, shall be punished by 



* Bnnra v. Croome. 2 Surk. B. 297 -, Hare c. Mrlleri, 3 L«oo. 13^. 

(IT) Surk. Lib. 993, 999 ; % Btr. Abr. 106. Thi« pref>imption mij be rebatted by tbi 
ctreumttincef or direct proof, ^md it mnv bo shown thnt t.'ie ptiblithcr milicioutif tbuMt or 
ei!*e«d« tbe privilege. See Warr r. Jolly, r» C. Sl P. 4!>7 : Kcnith r. Thoinaa. 9 Biof . N. C 
379 ; Nooper r. Tmtcott, 9 Bin^. N. C. 457 ; Toogood r. DelegiK 3 Bing. VSO, 

(in) R«v. Stat e. 140, a. 6. The French law. Mar 90, 1819, a. 99, allowa tba trafh in 
jiiMiAeatinn in respect to publicationa relative to public officer*. See Blandinf^ C 3 Pick. 
316: StiUveU v. Baxter, 10 W«nd. 4d7; Skiaaar o. Po««r«, 1 W«id.451 ; Sloriiaff a SlMi^ 

4 



3^* Whoever is guilty of the offence of maktng or publishing 
libel ia the third degree^ shall be punished bj 



44* In case a party charged with the offence of making or frtilv 
ihing a libel, shall make or offer and be ready to make, such redress 
to the party liljelled^ by a published contradiction or recantation, or 
by making reparation for damages or oihcrwisc, as the court before 
whicli the prosecution is had shall approve, his punishment may be 
remitted or mitigated at the discretion of the court ; he shall he 
discharged upon such terms as the court may order. (rp) 



(to) In crjse sf a libet being- more especially a private wrong- ihau an oBtngti to the pcbl 
the reparation of the wnsng, with ihe payment of the coeta af proseeuLion, ^bpws to be 
■ufficient penalty; hut where the ofTijnce b an ontrogc lo the public as v>e]] as & wrcrtg I0 
the party libelled, the court will order punishment according to the degree of the ofiecce. 
The above provision is proposed ns being analagous ta one now existing in relatioD to tbe 
iGstoralion of stolen goods. 
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CHAPTER 

RIOTS AND UNLAWFUL ASSEMBLIES. 



CONTENTS. 

StcTioH 1. Unlnwrul assembly. 
2, 3, 4. Rom. 
5, 6. Riot. 

7. Violence. 

8. Intent. 

'.». Sinking terror. 

10. Lawful&efis or nnlawfolness of the object 

1 1 . Unlawful comim^ toi^ther is not csieotial. 

12. Aiding or promoting. 

13. Remaining after orJer to disperse. 

14. Presumption uf notice of proclamation. 

15. Punishment. 

16. Neglect to suppress a not. 

17. Refusing to assist in suppressing a not. 

1. Where three or more persons are, of their own author! tj, as^ 
sembled together with disturbance, tumult and violeBce, not author- 
lEed bjr law, and striking terror or tending to strike terror into oth* 
«rt, such meeting is an unlawful assembly, within the meaning of the 
provisions of this chapter J (a) 

« Gabb. Cr. Uw, 103. 

(«) Tho Rot. Stat c. 13^, provide a puniahmcnt rorukiofr part in an nnlawftil MWinbly, 
but do not apccify what in anch an aaacmbly. The cbarmctcnatica of auch an ■■wnibly art 
tnmitlt, Tiulonre, and th4^ disturbance of othrn; but thmc circumalancm do not make tlM 
me«tini; an unlawful asw^mkly unlmi the tumult, violence and diaturbanre bo auch aa to 
«fKI« Umr imio Mc oeopfe ; (!| Hawk. c. <», 7\hKA,; lleac. l!!:i: Rom. p. 350, Am. Ed. 
I8d4 ; Archb. Pr. U. n. IW ;) that is, anch other persona, many or few, aa are expoaed to tbo 
diaturbance, tumult and violence. It ia n«it requisite to an unlawful aascnibly that the partiea 
concerned in tJie ineetinif should have any spccilic conumm obiect. If ere Innwlt, npraar 
and violenre, calciilatfd to atrike terror into thoee who are vxpoaeif to the aame, are sulBcient 
1o conatiinte an unlawful assembly ,^aa where persona, tuiunhucNialy aaaembM, are 
with danirerous weapons or niMsifni. But if the tumult and uproar be not auch aa are 
lated to eicitc terror in othcn, it ia not an unlawful aawmbly within the proviajona of thie 



with danireroui weapona or niuMifm. But if the tumult and uproar be not auch aa are calcn- 
lated to eicitc terror in othcn, it ia not an unlawful aawmbly within the proviaiona of thie 
chapter, — aa meetinff for uportii, fcntivaU and such like purpoaca. (tiibb. Cr, I*. 108, wboeitee 
1 llawk. c.tlH, a. 5, 9th VA, ; DalL r. 13ts a. a) In aome u|^ the old anthonuca it la Uid down 
that ** if ataire-playeni. by their Hhowa, occaaion an eitnordinary and umveml conronree of 
people, to ace them act their tricka, thw m an unlawful aaaembly. (tSabb. 1061, who citea Aah- 
iey'a C. 1 Roll R. lOU; llalPa C. I Mod. 7lL) Such a meeunir » not included wiUub the 
iflcation of an unlawful aaaembly in thM chapter, and it la auppoeed not lo bo an nnlaw- 
, mileaa it be in contnventioo oTaome alatiitory pfo h ib it io n . 8o a politied 



ST. 



RIOTS AND UNLAWFUL ASSEMBLIES. 

2, A rout is where an unlawful assembly, moved or actuated \fj 
ao intent to do some act with ttimult and violence not authori^i^ liy 
law and tending to strike terror into others, makes some inoiicai, 
endeaTor, or advance towards doing the same, without doing ot 
actually beginning to do the sameJ 

3. U is sufficient, acting upon an intent or purpose in respect to 
a rout or riot, that the others than the leader.s submit themselves lo 
be swayed, moved or actuated by the intent and guidance of die 
leaders. 

4* A rout is such, that, if the act intended were done in the man- 
ner intended, it would be a riot.^ 

5, A riot is where three or more, being in unlawful assembly^ join 
in doing or actually beginning to do an act, with tumult and iiolenee 
not authori?.ed by law, and striking terror or tending to strike tenor 
into others.'*(^) 



' 3 Inst. I7i^ ; 4 BJ. Coua. U6 : 2 Hawk. c. 65, 

A, 3, 7th Ell. J Dene. 1113, 
• 1 Hawk. c. 28, s. 8, 8fli Ed. ; 3 Starlr. B. 102. 



And 5CC i Bl. Com. 14(^; HftU. c. 136, s. J 
>3 Insi. 17(i: 4 Bt. Com, 14<l* 






ing, " for the purpose of producing discontent and disaffection, and exciting the subjects to 
hatred of the government and constitution," has been considered in England to be an unlaw- 
ful assembly. (Hunt's C. 3 B. &, A. 5G5 ; and see Mr. Gabbett's remarks upon the case, Gabb. 
Cr. L. 104.) But it is supposed that a meeting of this description, not accompanied by any 
violence or tumult, striking terror into the people, is not an unlawful assembly within the 
laws of this State. 

Sundry statutes have been enacted in Great Britain for tlie suppression of various societies 
and associations. (Gabb. Cr. Law, 107.) We iiave no similar legislation in tliis State. 

{b) Russell, p. 350, Am. Ed. 1824, after Hawkins, c. Go, s. 1, 7tli Ed., defines a riot to be 
"a tumultuous disturbance of the peace by three persons or more assembling togetJier of their 
own autliority, witli an intent mutually to assist one another against any who shall oppose 
tliem in the execution of some enterprise of a private nature, and afterwards actually execut- 
ing the same in a violent and turbulent manner, to tlie terror of the people, whether the act 
intended were of itself lawful or unlawful." Mr. Archbald, P. Q. S. 19S, adopts the same 
definition. 

Holt, C. J. (11 Mod. lir>, cited Russ. 350, n. Am. Ed. of 18*24,) says, "The books are ob- 
scure in tlie definition of riots. I take it, it is not necessary to say they assembled for tliat 
purpose, but tliere must be an unlawful assembly ; and as to what act will make a riot, or 
trespass, such an act as will make a trespass will make a riot. If a number of men assemble 
with arms, in terrorevi populi, though no act is done, it is a riot." 

Mr. Deacon, p. 1113, referring to 3 Inst. 17(>, and 4 Bl. Com. 140, says, "a riot is a tu- 
multuous meeting of three or more persons, who actually do an unlawful act of violence, 
either wnth or without a conimon cause or quarrel, or even do a lawful act, as removing a 
nuisance, in a violent and tunuiltuous manner." 

There is obviously consitlenible ditference in these definitions. They agree in the circum- 
stances compn^hended in the above stvtion. viz, 1, a meeting of tliree or more ; 2, tlie intent 
severally to do some act by violence, not authorized by law; 3, the so doing of some act- 
In many cases, tlie thing pn^ix^ed to be done is not illeg:il, but the tumult and violence in 
doing it, constitute the otlonce. rnxHHlents, in illustration of this, are familiar in the books. 



V 
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6. A rioi is an unlawful ass(;ml)l\, as also is a roiit.'(r) 

7. Mrnacini:: languaj^e, or ^stunrs, or show ol wca|>ons, or oilii»r 
si^ns or demonstrations tcMulin^ to c.xritc terror in others, are 
sufficient violence to characterize an unlawful asM*nihly, rout or riot.'^ 

8. Concurrence in an intent of tumult and violence, and in any 
violent, tumultuous act tendin<; to strike terror into others, done 
by any of the parties concerned in pursuance of such intent, is a 
suflicicnt joining in intent, to constitute a riot, though the parties 
concerned did not pieviously concur in intendini; the same specific act. 

As when' jmtsoms jircsriit al a jmlilir prrroriiianc*'. cniHMir in tlit; 
mtoiit to liistiirl) thr saiiK* by liiiiinlt ami vmlt iicc. tcuJiiitr \o 
strike' (iTfiir. ami also coiirtir in nm* or in «hv(.Ts acts of tumult 
and vidlrno'. itinlinir !•> ^tIlkL' irrri)r. (l«»nr by any of ilu* as- 
srnibly.(r/) 

iK It is <>ssential to an ludawful assembly, rout or riot, that it 
shoidd lie such as is likely to strike terror into others.' 

' J ll:iwk. c •■ '. ^ '.'. TlK IM , I»o.i. 1 i i 1. '11 iWK < . ' '•. «. '•. 'lU IM . rijil-r! •■ Vr.Mi 

' 1 Hauk «■ -*». > .', "^tli IM . !■•:!. L* ('.iini' : ' .' 

Tin» arl inli'iiiliMl i»r iIhih- mur-t In- iin»» i.t*\i<>l«*r»r«', a^ i!i-!)iil.'uj>Ih*<I Tioiu iu«'p' iVsnitj i>r (••►r- 
nij**!"!!. tnr !i iiifMiiii/ III t'liri,'!' :i u«»li' nr ili«':it :in\ oni- i- nni u r;-»t, ivr is it :i ri»nt: iiiili'tH, 
ftj« int'idcntal tn iIh- train!, "uiih' mt of \i'»I»ur«- i*. il>>ii«' tir iip-dit ii(-<i. 'riii>M' lit tiiiitnitiM 
wlin'li p'ljtiin' t}i<> ;»'t to >!<■ (iiil.Lutul. r<'tir tn tin' mdIi-sk •> .i" linn:; tlif ai't. In urdiT tn i'«>n- 
^tJtllll' a rtiit. It 1-4 ii'it n«'<'i>-^.iry tii'it tin- ih'miiIkT'^ •tt'tln- nii-cliii'j -imiiiil ii:i\i' aj«M<iii)i|4Ml Hilh 
the Mmf iiili'iit. Till' (Irtiiiiti'Hi' f»jM-rityiiiL' tin' !n-t ji." :i //rir-i/i a«t liiivi* r»'liTi'n»'»' tn IJh' 
tll'tilU'tiiiti hflni'i-ii iiHTf iiiil.iufiil fi»«-ciil)li'''< Mini tn':i?tiiii. t | |il. ('nin. 1 17 : *J IImhIc. r. lITi, 
*. <>. 7tli IM. : I Kii'.t. I*. ('. T«i: D-iu*. III.'l.; Itn' ninniiT. Imrirl.iry anil ulln-r t't'loiiH!* nn- 
art- <it*ii pm.itf n'llnp'. aii-l y\ \\\oy iimy I"* |M'r|H tr.«ti'.| hy tip- (urtu'- in :i rii-l. Tl»t» vi-ry 
iiiti'fit nml >'ii't.<4 uliii*|i (■itii'{titii!i> ili'> t«'!iiiiv iiiiiy ('•>n'<lifiiti' tin' rii>l. Tin' <liM-truii' *>t' nitTi^t-r 
!•* Bfi|»luli|i* li* rnxi'H ot' tlii^ ili'M-rijition. iitnl It iJiN'M not :i|>|M':ir wliy it n* n->! ciiiKiliy ho \n 
tr«*ai«iii rtiiiintittiMl m :i riotiiu*< ininiPT. 

r\ Tin* lnnk-. (Ill n.t ili-arly iliii-ritiiin^tti' a rmt Ir'Hiin rmit. nml Ihi»!i iVdiii n inrri' niilunl'nl 
AKMMiiMy. Til'' rli:inii'ti-n-tir-< nt'iMili. :\f* .-|.<-<-itii-il ui tlii> :il>iivi' -frtiono. at*' ;:iitliiT<Mi tntiii 
a t*4 1111)1 1 ri*i' til lit' iln- \.t'-ii>i|-! •li-t'itiirMM^ ;iiiil il!ii^tr.iri<iii- m tip- • !• mi iit.tr} tr«-.iti«i-<> iml nii- 
t)Kfntli-p< i'lt*-«l. TIm-V :ili a/riM- in Immmi; i-lnrarti-riZ'-il l»y tun. 'lit. \uA* in'i-, iiliij ^trlkm;; tiT- 
n>r; thi'v all :i'ir*-t> miii ni thi- t'l* I lli.«t tli<* i»t1i'n« •■ < oii<.i<.tt in tin- iniiiiilt, \iii|i>iiri- nml 
litnkni:; uf t»Trnr. »ii«l »"' imn-ly in tlii' nn]:tnriilip>!i nf* th- iili|«ii. Tin* ilitViTfini'. n^ 
|«>ilU**il tint in till- iiittik''. mill in uliiili tJi>y nil :ii;ri>»*, t-, th:it ;i r>ii|f i- an iiiil:i«riil 
niii'tiiij, HJiirli iiiovi'- tii»aril-4 tlt<- nuliin<4 i'.\i-i-ut:<in ••!' a )iiir|Mi<-«>. ainl n ri<>t i« |]i<- m-tii.il 

«»xivulii»n lit' n |i'iri».i«.i'. Iu n nmt. tin- |iiirti«--< jmn miI.'i tinmiit mnl \ i.i|i'iii-f in i lilAtitij; 

iii>nii'tliin>; : in ii n-it. tiny |«'in in fVi-rn'm-.r -imii-t'i.tii:. WImti' :«ni"h •-uni'i'rt .tihI cuni nr- 
n'lH'*' Bfi" H.iniiti.'. thf jf^i-.iilil) iiiiiy ln' an nnlaut'iil .jm'. ImiI n-'t a r"Ht .ir rii't ; !'ut il" iji.- 
pirtn- I'lin in :i nuftinu tmrttnh tin* r\i'i-Mtn«n of :i pnrjii.-i'. it Ii.ti-imi- n mnt ; it* t'i»-v ii>in in 
i/oi'iiif nn fn t. it I- .1 ri«it, th' i^'Ji tin- art »iti' ii-H {»ri-in<*i|,t:i?i-i|. Thi-i m t'n-iiii«'iit'\ tin- i auc 
in It ri-it. Ill tliix •- i»i-, lliiTi* M I ••n<-i>rl uiul ronritrn-m ■* in tii*' inti-nt .in«) it<i • \i« uis-in. 

■</■ ("litTtnl r. nrm.It.n, *i(*iin)». ;j,V^. In -m 'i »■.!•.••. nil tin' (irirlii*** «i»ri«*«Tii»"i! .in- l'««»1»> 
(if th«* iliviTo rii't^ nt' tin- nili<-pi, ()i>n«*. Ill iHir-uanri' nt' tli«- i->iiiiMi«>n int>-nt, with hi« iniirur- 
rrn<'i-, niid whtcli in- y'iw* lu nuliiij. proni' •tin;:. -•'>'< •uUiiit; k*x cuiiut«-nBiiciii^'. 
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Where a number of persons join in a trespass, as moving a hear/ 
^ body, or an erection or obstruction which ihey have no k^ 

H right to icEiiove;^ but do it in an orderly maQner, tiot teadiQ| 

H to strike terror, it is not a xioi. 

IOp It is not requisite in order to constitute an unlawful assemUy* 
rout or riot, that the object of the meeting, or the act done or in- 
tendedf should of itself be unlawful The tumult and violence 
tending to excite terror in the people characterize the offence 
though the object of the meeting if legally pursued, or the act dooe 
or intended if performed in a proper manner, would be lawful.^ 

As riotously making an entry upon land upon which parties have* 

■ legal right to enter.^ 

H Or riotously removing a nuisance which the parties have a legal 

H right to remove.* 

H But the mere fact of number of persons being assembled or «m- 

H ployed to do an act, though they may not ha ire any legal right to 

^P do such actj does not^ of itselfj render the meeting a rout, or riot, 

H or unlawful assembly, where there is no tumult, violence, or 

■ cause of torror to others in the meeting.* 



IL It is not requisite to an unlawful assembly^ rowt or riot, that I 
persons should have come together with a common intent, or an un- 
lawful intent, or in an unlawful manner. Persons having lawfully 
come together, and being lawfully together, may, thereupon, become 
an unlawful assembly, and commit a rout or riot.^ 

12. Persons present at a riot, rout or unlawful assembly, and pro- 
moting the same, or aiding therein or abetting, encouraging or coun- 
tenancing the parties concerned therein, by words, signs, acts or 
otherwise, are themselves parties thereto, and principals therein:^ 
but where their being or remaining present, is not of itself, under 
the particular circumstances, an aiding in, or a promoting of the 
same, or an abetting, encouraging or countenancing of those con- 
cerned therein, and they take and have taken, directly or indirectly, 



»Deac. 1114 J 2 Hawk. P. C. c. 65, s. 5, 7th 
Ed. ; Soley's C. 11 Mod. 117 ; 4 Bum's Jus. 
Riot, s. 1. 

« Soley's C. 2 Salk. 594. 

' Gabb. Or. L. 114. 

*Gabb. Cr. L. 114. 



' 1 Hawk. c. 28, s. 7, 8th Ed. 

« 1 Hawk. c. 23, s. 3, 8lh Ed. ; EUis's C. 2 

Salk. 595 ; 19 Vin. Abr. Riots, A. 15 ; Deac. 

1114. 
' Clifford I'. Brandon, 2 Camp. 358. 
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no part, and have and have had, directly or indirectly, no concern 
in the same, or in instigating or promoting the same, or abetting, 
encouraging or countenancing those concerned therein, and have not 
been ordered to depart, their so being present does not render them 
cliargeable with the offence.' 

13. In case of an unlawful assembly being, by proclamation or 
otherwise, ordered to disperse by any one having legal authority to 
dbpente the same, any one voluntarily remaining in the assembly 
after notice of such order, except for keeping the peace, is thereby 
a party concerned in such unlawful assembly. 

14. Every person present in an unlawful assembly is presumed to 
have notice of an order given by lawful authority in lawful manner 
for the same to disperse. 

15. P. Where any persons, to the number of twelve or more, 
armed with clubs or other dangerous weapons, or to the numi)er of 
thirty or more, whether armed or not, riotously demolish, pull down 
or destroy, or begin to demolish, pull down or destroy, any dwelling- 
house, building, bridge, mill-dam, or other erection or structure; or 
demolish, break in pieces or destroy, or biggin to demolish, break in 
pieces or destroy, the furniture, machinery, apparatus in, or other 
contents of, any dwelling-house or other building; or demolish, 
break in pieces, sink or destroy, or begin to demolish, break in 
pieces, sink or destroy, any ship or vessel, or the furniture, apparel 
or cargo thereof, they shall each Ix; punished by(e) 



2^. Whoever is guilty of lieing a party concerend in a riot, rout 
or unlawful assembly, not apjiearing to lie of the description de- 
signated in the first sub-section, shall be punished by 



■ HiUreih'! C. New York Cuy Hall RrcoMer, v J. p :V. 

it) Reriscd Suu c. 121, n. 7, provid«Hi iho piiniNhinont fur iliMnnlinhini; a ilirrllinjr-hoiue, 
bttildini^ or veawl. In Uto above iiorucin, «l<iitn)yinff any linil|:i*. iuill-«laai. or iiChrr ritnictuiv 
or •recuoo, or Um contents of any building, i» prupuwd to be put in tbe huc cUai u to pun- 
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16» Any major, alderman, selectman, justice of the peace, sheriff, 
or deputj-sherifl^j having notice of any riot or unlawful as^t^mhly is 
tile city or town in which he lives, and refusing or neglecling imme* 
diutclj to proceed to the place of such assembly, or as near thereto 
as he can with safety, and refusing or neglecting to exercise the aa* 
tliority with which he is invested for suppressing the samc^ and 
arresting and securing the offenders, shall be punished by(/) 






17. Any person legally commanded to render his assistanct? in 
suppressing a riot, and refusing or wilfully neglecting to render die 
shall be punished hy(g) 



same, 



i 



ij) Rov- SliiL e, lyjJ* s. JT, tnukes iho above proviBion in reRpect to unktrful a^embli^ iif 
twelve or more armed, or thirty or more aimed or not arnied. 



a Rev, SiAt. c, l^f, Ft. G^ provide ttiat in case of any one required ta give ftid tn sii^ippeM^ 
If? riot and rcrusing-t eliall be ^^ ansictfuhk^^ in case any one of the magTstmleg or oth«r 
peraoTi ficting by their order in supjircsaiiig the riot is killed by the rioter^. (Rev. Statc^ 
IU8, &. \7.) 



mer 
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CONTENTS. 

Sicnoir 1. What is un affray. 

2. An aggravated affray. 

3. Impending violence. 

4. Punuhment. 

1. An afTraj is the fighting of two or more persons, to the terror 
of the people,* 

An affray may be of a sudden and unpremeditated, in which the 
parties concerned have no common purpose.' 

2. P. An affray, having a direct tendency to some high crime or 
misdemeanor, or tending to interfere with and disturb the course of 
legislation, or the administration or execution of the laws, or with 
the legal rights, privileges and franchises of others, is an aggravated 
affray. 

2P, So an affray in the presence of the governor and council, the 
senate and house of representatives or a convention of those two 
branches, or of a court of justice, while either is in session ; or in a 
church or chapel during a religious service, is an aggravated afiray.* 

S^. So also fighting with dangerous weapons, to the terror of the 
people, is an aggravated affray.^ 

3. Mere quarrelsome words, where there is no substantial ground 
of terror to the people, do not amount to an affray ; but if, by rea- 
son of the parties being armed, or other apparent, imminent violence, 
there be good cause of terror to the people, it is an affray, though 
there may be no actual violence.^ 

* Dmc. Abr. M ; 3 Inst 158 ; 4 Bl. Com 144. * 2 Havk. c 63. > Ji, 7th Ed . 1 Boft. 389, 

• 2 Havk. c. 63, t. 3 n. (a), 8th Ed 
•lBftwk.e.81,t.6,10i 2, c «3, t. 23, 7th Ed. | • 2 Hawk. c. 63, •.2,4,7tk£d 



2 



AFFRAY. 



4. 1°. VVhoPver is guilty of being a party coDcerned in an aggra 
vated affray, shall be punished by 



4 



2^, Whoever is giiilty of being a party concerned in an affray, 
the same not appeariag to be aa aggra rated affraj, shall be pun 
ished by 



I 
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CHAPTER 

DISTURBING WORSHIP. BLASPHEMY. PROFANITY. 

DRUNKENNESS. 



CONTENTS. 

Skctioh 1. Disturbing religioos worship. 

2. Blasphemy. 

3. Profimily. 

4. Dninkennets. 



1. Whoever wilfully interrupts or disturbs any religious assembly, 
or assembly for religious worship, service or ceremony, whether such 
offender commit such offence within or without the place of such 
assembly, and whether such offence be committed on the Lord's day 
or at any other time, shall be punished hy\a) 



% Whoever blasphemes the holy name of God, by denying, curs- 
ing, or contumeliously reproaching God, his creation, government, 
or final judging of the world ; or by cursing or contumeliously re- 
proaching Jesus Christ, or the Holy Ghost ; or by cursing fx contu- 
meliously reproaching the holy word of God, contained in the holy 
scriptures, or exposing them to contempt and ridicule, shall be pun- 
ish^ by 



And may also be bound to good behavior.' 

• Ber. Sut. c. 130, s. 17. • Rcr. Siai. c. 130, i. i:» 

(«) DwCurbtjicQi of town meetings are prorided tgtinst in the prior part of the 
SiBtntae, c. 4, s. 10, mud c. 15, t. 39, 3a Such disturbencei were oflencai at the 
bw. (Hoiey'a C 16 Mm. R. 3HS.) 

Pro ftn a tion i of the Lord*a day would natoially coroe into thia chaplar. bat they ai« pfi»- 
?i4«d afiiiat ia the Rev. Stat c. 50. 
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3, Whoever, having arrived at the age of discretion, profaoelj 
curses or swears, shall be punished bj' 



4, Whoever is guilty of drunkenness, bj the voluntary use of 
spiritous liquors, shall, on the first eouviction for such oiTence, be 
punished by 



And on any subsequent conviction, by^ 



■ Eev. St&L c, 130, s, 10. * B«v. Slat* c. Idd, s. 18. 
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1. The endangering the public personal safety or health, or dmngi 
causing, occasioning, promoting, maintaining or continuing what it 
noisome and offensive, or annoying and vexatious, or plainly hurtful 
to the public, or is a public outrage against common decency or com- 
mon morality, or tends plainly and directly to the corruption of the 
morals, honesty and good habits of the people, the same being with- 
out authority or justification by law, is the ofience of common nui- 
sance.(a) 

As the carrying on a trade, manufacture or business in places so 
situated that others indiscriminately, who reside in the Ticinily, 
or pass a highway or public place, or resort to a school-house, 
meeting-house or other place of legal and usual resort or assem- 
biy, are liable to be thereby injured, annoyed, disturbed or endan- 

(«) The word nuiaamr* is applied to the object, thing or im^ns whereby the oflbaee oTeoo- 
mon nuisance m ctHnmiued. 

The offaoce is limited to cases ** without aotliority or iustiftcatkNi by Uw," froqiMoUy ai«- 
■ited in stttuits by ti»e words umim^ or iMknf^MU^ for ponoos may, in tooM rMmtnli 
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gered by deleterious exhalations, noisome vapors, hideous, alatm- 
ing or disgusting sights, intolerable noises, or otherwise* Bui 
where a trade has been carried oii or thing maintaiued for a loug 
timCj in any place, in the same maimer and in similar circam- 
stances^ witliout protest or molestation, this is ground of a pre- 
sumption against the same being a common nuisance,* but nti^ 
conclusive,*(^) V 

Uaneces^janly and without justification spreading or endangering 
the spreading of small pox, or other infectious disease ;' by carry- 
ing an in tee ted person, or causing him to pass, through a fr^ 
quenled street;* by opening a hospital or pest-house so as to 
endanger neighbors, or the passers-by in a public frequeatis^d 
street/ or otherwise. S 

Making or s ton tig gunpowder in or near a populous, or public^ or 
frequented placCj without authority thereforj or the otherwise 
making or storing of the same contrary to law/ 



i Bartholomew NenUe's C. Penke Cas. 3! ; 

Samuel Nevtile's C. Ptakc Cas, 92. 
■WcUJ P. Hornby^ 7 East, m) ^ Cross's C, 3 

Ciujip. 227 J Fowler lu Sanders, Cro. Jac. 44G. 
» Eass. 157; L53 ; Rex «. VaniaudlUO; 4 M. & 

4 Amtk. 3 JL(k. 15Q ; Bomett'^ C, 4 M. Ac S, 272. 



* 3 Chit. Cr. L, 65Q, cited Russ, 45d, Am, 
1834. 

ff Rev. Stat, c, 56j fl- 7, 8 ; jiiiil Pee Wmji 
C. Buss. 431, n. Am, Ed. 1524 j Taylor^a 
3 Str* 1167; 2 Bium'f Jnstioe, artide GvaT 
powder j and see Snod'S C. 1 Jotm^* E. 7^, 
cited Bqs5. 423f n. Am. £d. 1821. 






degree, legally incommode or annoy the public in the exercise of their lawful calling, or the 
pursuit of their lawful business. 

" Public nuisances are the doinir of a tiling- to the annoyance of all tlie king's subjects, or 
tlie neglecting to do a thing whicli tlie common good requires." (Russ. on Cr. 428, Am. Ed. 
1824.) 

" A nuisance signifies any thing that worketli hurt, inconvenience or damage to others." 
Deac. D48, who defines common nuisance in the same manner as Russell, and they refer for 
tlie definition to 2 Hawk. c. 75, s. 1, 7tli Ed. ; 4 151. Com. 1G6 ; 2 Roll. Abr. 83. 

In many cases a thing done is determined to be only a common nuisance, or to be a ma- 
licious injury, by the motive. In many instances a common nuisance does not suppose any 
malice ; but malice, or a mischievous disposition or intent, is an essential characteristic of 
the offence of malicious injury. 

{b) A brewery may be so situated as to be a common nuisance. (Russ. 428, Am. Ed. 1824, 
p. 428.) It is a question whetlier a candle manufactory in a town is a common nuisance, the 
reason to tlie contrary being tiio needfulness of candles in a town. (2 Hawk. P. C. c. 7,5, s. 10.) 
In 5 Bac. Abr. (Nuisance,) a brewery, glass-liouse, cliandlery, or piggery, are said to be com- 
mon nuisances if situated in a town, or so tliat many others passing by or residing in tlie 
neighborhood, indiscriminately, are annoyed tliereby ; and 2 Roll. Abr. 139; Cro. Car. 510; 
Hut. 136 ; Palm. 530 ; Vent. 2G ; 1 Kcb. 5J)9 ; 2 Salk. 458, 460 ; 2 Ld. Raym. 11(>3, are there 
cited. This is only saying tliat such things are common nuisances, when tbey are such and 
so situated, constructed and managed, that many otlier persons, indiscriminately, are exceed- 
ingly troubled by them ; and tlierefore whether either be a common nuisance in any particu- 
lar instance, will depend on the circumstances of that ])articular case. See on tliis subject, 
White &. Ward's C. respecting sulphuric acid works, 1 Burr, 337 ; Papineau's C. 2 Str. 686 ; 
Pedley's C. 1 Adolph. & E. 82*2, respectuig a necessary house ; Medley's & another's C. t) 
C. & P. 21>2, respecting gas-works. 

The statutes make provision for assigning places for some species of trades, which, carried 
on where otliers might be unreasonably annoyed by them, would be common nuisances. (Rev. 
State. 21, 8. 47,48.) 
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Making lond and tronblesome noises by night. (e) 

Keeping animals that disturb the neighborhood by night.(</) 

Pennitting ferocious or dangerous animals to go at large.' 

Keeping a bawdy-house.' 

Open lewdness and lascivious behavior, or indecent exposure, (e) 

Keeping a common gaming-house. (/) 

As keeping a disorderly house, to the public disturbance and annoy- 

mce.{g) 
The being a common scold, to the disturbance and annoyance of the 

public' 
The being an eaves-dropper. (A) 

2. Occasioning a groundless fear, or merely a slight or inconsid- 
erable annoyance or inconvenience, is not a common nuisance. To 
render an act or thing such, on the ground of its being troublesome, 
hurtful or prejudicial to others, it must be substantially troublesome 
or hurtful to others, or be substantially prejudicial to them in the 
enjoyment of their lives, property, rights or privileges ; and whether 
the oflensiveness, annoyance or prejudice is of such degree is a ques- 
tion of fact.(t) 

3. By the public, in the first section, is meant persons indis- 
criminately ; and a comnoon nuisance is one whereby persons indis- 



> Kosa. 439, Am. Ed. 1824 ; Bum. Just. art. 

Ifaisaace , 3 Chit. Cr. L. 643. 
•Ber.BUL c. 130,t.8; Rasa. 432. 



* RvM. 438, 439, Am. Ed. 1824, eitfla Hawk. 
Bam., Coke. 



(c) Rex 9. Smith, 2 Str. 7(M, which was a caao of noiao by a apeaking traropet 

id) 3 Chit Cr. L. 647, cited Ruaa. 439, Am. Ed. 1834— Che ioatanco given in theae 
tMlof keeping doga. 

{€) RuaH. 4<'I8 ; iindmaing to bntho nmr to rcaidoncca. Ruaa. 438, citea Crmndn'a C 3 
8B ; and aee on this subject. Sir Charles Sedley's C. Sid. KW ; S. C. 1 Keb. (SO, 

(/) Ruaa. 433L The Rev. SUL c. 47, provide against gambling in inns and victualling- 



{g) Rnae. 431, Am. Ed. 1834. A pUy-hoiiso is or is not a disorderly house according to 
the manner of conducting it (Ruaa. 434, Aiii. Ed. 1834.) A Ikmibo kept for cuck-fighting, 
kuuQg and cudgel-playing, lias been held to be a disorderly houae. (IIigginaon*a C. 3 Burr, 
^^iied Arehb. Fr. Q. a *iO&) 

{k\ Eaves-dfoppera are ** rnich as listen under walls or windows or the oaves of a house, to 
haarlcen afier diacoimr, and tliereiinon tn fonii stamlorous and mischirvmis talee.** Rusa. 4iH 
Am. Ed. 1^14, cites 4 Bl. Coin. I(S7, !(»; 1 Bum. JukL title ^Invm-Ilroppeni. Ik«c. title 
Eavea-Droppcft, says it is listening to hear ** convcnmiion of iioighbon.** 

(i) Papiiieau*s C. 3 Str. Ctf^i; Whit4> &. Ward's (*. 1 Burr. ICCL It is said that occasioning 
fcor Baeiely is not a common nuisance, (Deac. .V19, wlio cites 3 Aivhb. 7S0i) but this must 
be mmat of gRmndleM fev, for the public is not bound to wait till eoDebody if tctotUy ia- 
jvadbya 
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criminately may be affected, as distinguished from pfivate naisan* 
only to certain specific individuals, as such, or to their particular 
rights or property/ J 

4* Where only a few persons, of many who are equally exposed, 
are, owing to their peculiarity of temperament, or to infirmity, an- 
noyed by an act or things the same is not a common nuisance. 

As where the uoise of a tinman's shop annoys but a few of tSSMOJ 
persons equally within hearing.* 



I 



5. Obstructing a highway, rail-road or public place, without jost 
cause, is a common nuisance. 

As by digging a ditch, making a hedge, laying logs, ereeling a ga 

By maintaining a ruinous building or erection near to a highwaj 
in danger of falling into the same." 

By leaving vehicles standing an unreasonable time in the highway.* 

By using the highway as a mere yard lo a store-house, occupying 
it much of the time with rehicfes loading and unloading ai 
store-house** 

By using the highway as a timber yard.^ 

By making part of a highway a stand for stage coaches.' 

By overflowing a highway-(j) 

By rapid or unskilful driving, or driving an unmanageable team on 
the highway and thereby endangering the public.* 

By erecting or maintaining a building, fence or structure within the 
limits of a highway or public square or place.^° 

Unnecessarily causing, inviting or instigating people to collect in 
numbers in the highway, and use the same for other purposes 
than as a highway, so as to obstruct the same and thereby in- 
commode the public; as by putting up effigies at a window.(^) 




' Papineairs C. 2 Str. 686 ; Lloyd's C. 4 Esp. 

R. 200 ; Davcy A: another's C. 5 Esp. 217. 
s Lloyd's C. 4 Esp. 200, per Ellenb. ; and sec 

Davey's C. 5 Esp. 217. 
3 Russ. 461, Am. Ed. 1824 ; Com. Dig. Chemin, 

A. 3 ; and sec Arnold's C. 3 Yates, 417, as to 

obstructing the highway. 



< Russ. 461, Am. Ed. 1824. 
^ Russ. 462, Am. Ed. 1824. 
° Russell's C. 6 East, R. 427. 
7 Jones's C. 3 Camp. 230. 
» Cross's C. 3 Camp. 224. 
9 See French Pen. Cod. a. 475, 4°. 
"^ Rev. Slat. c. 24, s. 61. 



ij) ArnoldVs C 3 Yoato.*^, 417. Tho erection of a wharf is not excused because the public 
is benefited. (Caldwell's C. 1 Dalt. KtO; Lord Hale, contra, 1 Ilarg. Law Tracts, 85, cited 
Russ. 4'^8, n.) Continuin-r a nuisance is an offence. (Hughes v. Mary, 3 Har. &> M'Henry's 
Rep. 44L) 

{k) Carlisle's C. G Car. vV \\ ChM\. The prohibition to a bridge toll-house, by 13 Geo. 3, 
c. 78, s. {'hi, from b(MU|r an uh'-hotisc, victualling-house, or house of entertaimneut, is founded 
on tlic supposition of its being a nuisance. 
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6. A town-way is a highway.' 

7. A navigable river is a highway .\/) 

8. Reasonable use of a highway as such is not an indictable nui- 
sance. 

As for unloading wood to put the same into a house standing on 
the highway, if it docs not occupy an unreasonable portion of the 
highway, and is not left at an unseasonable time or for an unrea- 
sonable time.(m) 

9. The selling, or having in possession with intent to sell, any 
fockets, squibs, crackers, serpents or other fire-works, or the firing, 
letting ofT, or playing off the same, or throwing the same, lighted, in 
or near to frequented public highways or places of common resort, 
or the dwellings of others, or otherwise, to the annoyance and en- 
dangering of persons, or the endangering of the destruction of or 
injury to property, b a common nuisance, except the same are sold, 
had in possession, or fired or thrown, by license of the selectmen of 
the town, or other proper authority, and in conformity with such 
license.(n) 

10. 1^. Setting up, or managing, or drawing, or otherwise pro- 
moting any lottery not authorized by law, for money or other thing ; 
or disposing of, or promoting the disposing of, any thing of value by 
way of lottery ; or aiding in either of the said oflcnces ; is a common 
nuisance.' 

2P. Writing, printing, vending, or having in possession with in- 
tent, for one's self or another, to sell or offer to sell, negociate, ex- 

* Com'tli «. Gowra, 7 Mass R. 378. |> Rer. Stmt. c. 132, s. 1. 

• Bass. 491, Im. Ed. Ib24 ; Archb. P. Q. S. 213. | 

(/) An accidental «tnkin|; of a veme\ in a navif^ble river m aa to obatnict it, haa been 
niM Dol to be a common nuiaanc«, liord KcnYon reniarkiii£, that to hold it to be atich would 
be adding to the owncr'a calamity. (Watta*t C. 3 Eap. R. <!/5.) It did nut appear in the caae 
that the owner waa charf^ablc with any fault 

(») Ruaa. 44'^, Am. VA. 1824; Q Roll. Abr. 137; 2 Hawk. P. C. c. 7r., a. 145, 7th VA,; tl 
Bac. Abr. Ilii^iwaya, I). ; PaMmorr'^ C. 1 ». & R. *ilil. And nee INnuM* & an<t(hrr*ii V. 4 
& St Ad. ao, aa tu running a locomotive near a hifphway ; Mo(»re*a C IML 6i Ad. 1H4, re- 
apecting ahootinj^ at targeta and pif^eons near to tlie liifphway. 

(r) Rev. Sut c. 58, a. 5, (». Thia c}ia|>ter niikea it unlawful to (ire nicketa or c»tiier fite. 
vorfca, or throw lighted crackera or aauiba in any plact^ withtMit authority of the aelectnien. 
The above eectmi pro p oaea to limit toe ofieoce to caaea where othen aie endangered. 
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change, or dispose of, any ticket, share of a ticket, or any wTidq| 
certificate^ bill, token or device, [>arportTng or latended to entitle tie 
holder, bearer, or any other person to any prize, or any share of or 
iaterest in any prize, to be drawn in any lottery not autliorized by 
the law of this state, whether the same be set up in or otit of this 
state, or aiding or assisting in or promoting either of the ofTenoes 
aforesaid, by prioting, writing or otherwise, is a commoa aui- 
5aDce.(o) 

3^, Knowingly permitting, (in any house, shop or other boildinji 
owned or occupied by, or under the control of, the person so permit- 
ting,) the setting up, managing or drawing of any lottery, not au- 
thorized by the laws of this state, or the sale of any lottery ticket 
or share thereof, or any writing, certificate, bill, token or device, 
purporting or intended to entitle the holder or bearer, or any other 
person, to any prize, or to any share of or interest in any prize, 
drawn or to be drawn in any lottery not authorized by the laws of 
this State, whether the same be set up, or pretended or purported to 
be set up, in or out of this state, is a common nuisance*^ 

4*^. The knowingly permitting, (in any house, shop or other 
building, owned or occupied by, or under the control of, the persdfl 
so permitting,) money or other thing of value to be raffled for, or 
won, by throwing or using dice, or by any other game of chance, is 
a common nuisance.^ 

5*^. Advertising or giving any public notice of any lottery ticket 
or share thereof for sale by the party so advertising or giving notice 
or by another, is a common nuisance.^ 

6^. Setting up or exhibiting, or making or devising for the pur- 
pose of being set up or exhibited, any sign, symbol, or any emble- 
matic or other representation of a lottery, or of the drawing of a 
lottery, indicating where a lottery ticket or a share thereof, or any 
writing, certificate, bill, token or other device, purporting or intended 
to entitle the holder or bearer or any other person to any prize, or 
any share of or interest in any prize, drawn or to be drawn, in any 
lottery not authorized by the laws of this state, may be purchased 

^ Rev. Stat. c. 132, s. 1, 2. M Rev. Stat. c. 132, s. 4. 

= Rev. Stat. c. 132, s. 1. | 

(o) Rev. Stat. c. 132, s. 1, 2. Lotteries are not nuisances at common law. They are pro- 
hibited in England by 10 & 11 W. 3, c. 17, and 42 Geo. 3, c. 119. 
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m obtained, whether the lottery is, or b proposed to be set up, or 
mtended or purported to be so, in or out of this state, is a common 
niisance : so also is the inviting or enticing, or attempting to invite 
IT entice, any person to purchase or receive any such ticket, writing, 
sertificate, UU, token or other device.^ 

7^. The knowingly making, selling, or having with intent to sell, 
rzchange ornegociate, or the knowingly attempting to sell, exchange 
Mr negociate, or the knowingly aiding, by printing, writing or other- 
wmtf in making, or selling, or attempting to sell, exchange or nego- 
aate, any false or fictitious lottery ticket, or any share thereof, or 
U17 writing, certificate, bill, token or other device, purporting or in- 
(ended as aforesaid, in any fictitious or pretended lottery ; or the 
receiving any money, or other thing of value, for any such ticket or 
riuure of a ticket, or for any such writing, certificate, bill, token, or 
Mher device, knowing the same, or the lottery thereby purported, to 
be fictitious or pretended, is a common nuisance.(/?) 

8^. Any alleged or purported lottery or lottery ticket, or any such 
writing, certificate, bill, token or other device, shall be presumed to 
be fictitious.* 

11. The importing, printing, publishing, selling, oflering for sale, 
potting into circulation, distributing, lending, exhibiting publicly, or 
introducing into any family, school or place of education, any 
pamphlet, sheet, or other thing containing obscene language, ob- 
scene prints, figures, descriptions or representations, manifestly tend- 
ing to the corruption of the morals of youth, or of morals generally ; 
or buying, procuring, receiving, or having in possession, any such 
book, pamphlet, sheet or other thing, with intent to sell, circulate, 
distribute, lend or exhibit the same, or to introduce the same into 
any family, school or place of education, is a comnx>n nuisance.' 

12. Any person punished for a common nuisance, under the regu- 
lations of the board of health of any town or city, shall not be sub- 

» Brr. Suu. c. 132, i. 4. • » Bcr. Slat. c. 130, s. 10 

•Bev. Sut.c. 132,s. «. | 

(f ) RcY. Suu c. 1.19; ■. !%, Bubbles and twindluifr fcbomrfl arc noC nuisances at cummoo 
km, JkA when cmiod into oiocutioo Uiry are puuisbable as dioau. 
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jeci to be again tried for the same offenee ;(q) but this shall 
prevent Ms being liable to prosecution for a continuance of the sat 
nuisance. 

13, 1^. The offence of common nuisance specified in the se?e 
sub-section of the tenth section, is such offence in the first degree. 

2^. The feommission of any offence specified in the first, seooibd, 
third or fourth sub-section of the tenth section, after being conrietol 
of any offence specified in either of those sub-sections, is the offeuce 
of common nuisance in the second degree. 

3^. The offences specified in the first, second, third and fourdi 
sub-sections of the tenth section, are common nuisances in the 
degree. 

4*^* The offence of common nuisance^ not appearing to be of 
of the preceding degrees, is in the fourth degree* 



14, P. Whoever is guilty of the offence of common nuisance 
tlie first degree^ shall be punished by 





2*^. Whoever is guilty of such offence in the second degree, shall 
be punished by 



3°. Whoever is guilty of such offence in the third degree, shall be 
punished by 



4°. Whoever is guilty of such offence in the fourth degree, for 
which punishment is not otherwise expressly provided by statute,(r) 
shall be punished by 



(7) Rev. Stat c. 21, s. 5, G, authorizes boards of health to make regulations as to common 
nuisances. 

(r) It is proposed to leave the punishments provided for particular species of nuisances, m 
the three first parts of tlio Revised Statutes, as tliey stand at present. Nuisances of the 
tJiree first degrees are provided against in the fourth part of the Revised Statutes, from 
which the above provisions are taken. 
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BP. Where the lessee of a building makes the same a common 
bftwdy-house, the lease or contract for letting the same shall, at the 
option of the lessor, become void, and the lessor shall thereupon 
have a like remedy for recovering possession as against a tenant 
holding over after the expiration of his term.* 

6^. Any book, pamphlet, sheet, print, or other thing produced in 
ooort, or being in possession of any officer, for the importing, print- 
ing, selling, oflkring for sale, lending, or publicly exhibiting of which, 
or ibr introducing which into any family, school or place of educa- 
doD, or for buying, procuring or receiving which, or having which in 
ponession, with the intent specified in the eleventh section, any one 
ii convicted, shall, in case the same is not needed, or after the same 
is no longer needed to be used in evidence, be destroyed by order 
of the court in which the conviction is had. 

> BcT. Stat. c. 130, t. 9. 
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SicTtoii 1. 1^. Strolling beggmn. 

2*. Jugglers. 

3®. Fortune tellers. 

4°. Stubborn children. 

5'. Runaways. 

6°. Drunkards. 

7'. Nighiwalkers. 

8®. Persons of lewd behmrior. 

9^. Common brawlers. 
1(P. Idle spendthrifts. 
11^ Persons selling spihtotis liqaon. 
12«». Pilferers. 

13°. Affrayers, disturbers of the pemce. 
U". Peiiy thieves. 

15-*. Persons going to commit an oflenee. 
16°. Persons having implements for committing 
17°. Persons having arms for committing oflenott. 
18*. Puni.Hhment. 
19«», 20°. Recognisance. 

2. Discharge on recognisance after commitmeat. 

3. Proceedings on such recognizance. 

4. Forfeiture of arms and unplemenU. 

5. Appeal. 

1. P. Any idle person who is able to work, who habitually goes 
about or sends any one alx>ut begging for his own support or profit, 
or for the support of his family :^(a) 

2^. Any person who goes about or sends any one about, using 
juggling or games or plays for his support or profit : (6) 

I Rev. Stat. c. 143, s. 5, Ace. 

(«) Tb« Umttation of this provision to ** diMoluUT pervona, in the Revised StttntM, If 
emitted!, beciuse in its ordinvry meininjr. at used in the tame section, it seems to litre no 
beirin^ whatever, in as^gravition or extenuition of the oflTence of culpible mendK-ity. Th« 
limituion of kibUui'tif is inserted as expressing nion» distinctly the su pp osed meaiunf tad 
iacention of the present law. 

{k) The present statute forbids using *' juggling or unlawful games fx plays.* It is snp» 
pQMi tka aoj OM nujr jaggl«f tt hooM or oEraod, bj way of ncrMlioob •ad piactiM kwflil 



H 



VAGRANTS. DISORDERLY PERSONS, 

within two years prect^ding, l>een ordered to be so committed for aoy 
of the offences provided against in this chapter. 

20^^. If the party charged be a minor, other persons may recogn 
tn bis behalf. 



ny 

1 



2, Any person so committed, who has not previously, within tiro 
years preceding such commitment, been ordered to be so committed, 
in any uf the cases specified in this chapter, may be discharged at 
any time thereafter by order of the court of common pleas or a judge 
thereof, or by older of a police court of the city or town, or any jus- 
tice of the peace in the county ivhere he is so committed, on hn 
glaring recogniasance as aforesaid, to be approved by such court, judge 
or magistrate. , 

3. The jurisdiction and proceedings on such recognizance shall be 
the same, and the forfeiture thereon go, be appropriated and applied 
in like manner^ as on recognizances to keep the peace. 

4, Any picklock-key or other tool or implement, found in posses- 
sion of any one, or any weapon with which any one is armed, with 
the intent specified in the sixteenth and seventeenth sub-sectioDs of 
the first section, respectively, shall be forfeited to the state. 

5. Any person convicted under any of the provisions of this chap- 
ter, shall have the right of appeal as in other cases. (A) 

[h] Commentators on the French code remark, IJiat '"vag-abonds and persons witliout any 
profession or regular employment liave at all times excited the inquietude of leg-islators. 
Distinoruished by a lii'^ of van^rancy, adventure and idleness, the very mode of their existence 
has seemed to be one perpetual menace aaainst social order. For no place attaches them to 
society; no interest unites them to their country; tliey ramble througrh places as strangers; 
and seem to be ready to declare themselves enemies. And why should they not excite sus- 
picion, these men whn have no habitation ; m iio have no a])[;arent resom-ces, and ^vho refuse 
to ask for employment to support their existence.' W'iiy .--hould ihey not excite alarm, when 
their situation an<i their wants are to them, in some sort, an imperious necessity for crin;e; 
and their perpetual clnnL'"e of place, effaeiuf^ the traces of their steps, conceals them from the 
search of Justice r" (Adolphe «!iv: Helie, Tiieory of tlie Cod. Pen. v. 5, p. !'.>.) The same com- 
mentators admit that this oll'ence of v:iQ-nincy is not without its difnculties, and remark, that 
legislators, while they punish the offeuce, feel ohiin-ed to iink(^ some exnlanation for so doini:. 

The French Penal Code, a. *27U, defines a vaL^abond to be one who iuis no place of resi- 
dence, legal callinfr. or ap[)nrent means of liviM'_r. 

The statute 5 Geo. -1, c 8^], s. }, defint-.s a '• roiruo juul vairabond ;'' sect. .3 of the snme act 
defines wfiat is meant by an "idle, disorderly ];erson f and sect.."!, what is meant by an 
" incorrigible rofTue.'" These three descri])tions comprehend the following persons under 
that act: An "idle, disorderly person" is 

1. One able wholly or partly to maintain }iims(>lf or his fmiily, and wiltully refusiniT or 
neglecting so to do, whereby his fajjiily, which he is len-ally bound to maintain, becon.es 
chargeable to tiie public • 
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Iny penon retarning tod becoming chargeable to a pariah from which he haa been 
r renioired by order of two jtiaticea, without bringing a certificate of the officeri of aome 
fMriah, that be haa a aettJetoent in auch other panah : 

Vny petty chapman or pedler, wandering abroad and trading without licenae or authority 
r : 

Vny common proatitute wandering in the public atreela or highwaya, or any place of 
resort, and behaving in a riotous or indecent manner : 

Vny person wandering abroad, or placing himself in a public place, street^ highway, 
or passage, to beg or gather arms ; or causing, procuring or encouraging a cnild ao 

I any person of either of the above descriptions is liable to be put into the house of 
tion for a period not exceeding one month. 

rogue and vagabond" is described in the same act to be 

iny person having been convicted of being an idle, disorderly person, and aAerwarda 

tting any one of the oflTenccs which constitute a person such : 

iny person pretending to tell fortunes, or miing any subtle craA, means or device, by 

try, or otherwise to impose upon others: 

iuy person wandering abioad and lodging in any bam or out-house, or in any deserted 

ccupied building, or m the open air, or under a tent, or in any cart or wagon, not hav- 

y visible means of subsistence, and not giving a good account of himself: 

iny pervon wilful!^' exposing to view, in any street, road, highway, or public place, any 

le print, picture or other inoecent exhibition : 

iny person wilfully, openly, lewdly and obscenely exposing his person, in any street or 

ay, or in view thereof, or in any place of public resort, with intent to insnll any female: 

Iny person wandering abroad and endeavoring, by the exposure of wounds or deforro- 

obtain arms : 

Vny person going about as a collector of alma, or endeavoring to collect contributions 
kind, under a false or fraudulent pretence : 

Vny person running away and leaving his wife or child chargeable, or whereby hia wife 
Id shall become chargeable, to the public : 

Iny person playing or betting, in any street, highway or other open or public place, at 
h any table or instniment of gaming, or any game or pretended game of chance : 
Any person having any picklock-key, crow, jack, bit or other implement, with intent 
xisly to break into any dwelling-houfie, ware-house, coach-house, stable o: out-building : 
Any person anned with a gun, pistol, hanger, cutlass, bludgt>on, or other offensive 
m, or having upon him any instrument with intent to commit any felonious act: 
Any peraon found in or upon any dwelling-house, ware-house, coach-house, stable or 
use, or in any enclosed yard, gardon or area, for any unlawful purpose: 
Any suKp(*ct(Nl |)enion or reput«»d thief fre<|uentmg nny river, canal, or navigable 
I, dock or h.inm, or any quny, wharf or ware-housie near or adjoming thereto, or any 
highway or avenue leading thereto, or any place of publir resort or any avenue leading 
0, or any street, highway or plare adjacent, with intent to coinnut felony : 
Any person apprehended as an idle and disorderiy person, and violently resisting any 
h\c or ath<*r peace otficer so apprehending him, and subse<|uently convicted of the 
e for which he nhall be so apprehended. 

1 the act proMdeii that any such person shall be punished bv imprisonment in the house 
Tection not exceeding three months ; and such pick lock -key, crow, jack, bit or other 
oent, and ?tin, pistol, hanj;r**r, rullasji, bludjreon or other otfensive weapon, by convic> 
Tthe offender, shall be forfeited to the crown. 

** incorrigible rogue" is described in ihe same act to be 

Vny person breaking or escaping out of any phce of lepal confinement before the expi- 
or the time for which he was committed or ordered to be coufiiK»d : 
Vny person who, havmg bwn convicted of being a "ropuc and vagabond,** sliall com- 
i oflieuce which would, liad he not been so previously convicted, subject him to be so 
ted: 

Vny |»crson, apprfhendcd aa a rogue nnd vaj^ibond, violently resisting tlio arresting 
, and suhsetjuently convicted nf the offence fur which li»* was arrested. 
1 the net prnvi.h's Uiat any such perwm sholl he puiiiohed by iinprisomnent in the house 
reclion until tlie next quarter sessions; and (sect. 10 of same act) n»ay be futtlier pun- 
by imprisonment by the court of quarter sessions not exceeding one year. 

h are the descriptions of persons who come under the designations of ** idle, disorderly 
•,* ** rogues and vagabonds," and ** locorrigiblt roguss,** by tbt ttatate of 5 Qm. 4| c. 
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83. Thes^ deacnptjoiiB of persons ure in many ptuticuiaM the same with those «iMjnientd 
in chap. 14;3, a, 5, of the Revjeeti Statutes. 

By the Rev^i^ed Statutes of ihiF ftJtete, (c* 143, s. 5, 6,) tho following offeoderB are aobjici 
to imprii^onnient, viz. : ^_ 

L Rogues bnd vngabonda' ^H 

2. /dJe and disBotuie per^on^ who ^o about begging : ^^^M 

3. AU persons who uak any ji^fgHng: ^^^^| 
4» All persons who use any unUwfu) games orpkys* ^^^^| 

5. Coinnion piperjii and fiddlets : ^^^H 

6. Stubborn children : ^^^H 

7. Run^wuys; ^^^H 
B. Conmjoi] driinknrils : ^^^H 
9. Cuinmon n ight walk era : ^^^^M 

10. Pilferers: ^^1 

11. Persons lewd, wanton and lascivious in speech or behavior: ^H 
1% Common raileni and brawlers : fl 
XU. Persons who neglect their calling or ernploymetit, misspend what they earo, wd jH 

not provide fur themselves or the support of lli'?ir families : V| 

14* Persons w|]o Belj any spiritous or feraienled Uquor without license in the openaifiV 
AXiy booth or other temporary buHding, in ajiy boose, shop, raom or apartment used fcjrthi 
ptirpfif»e of tippling or gaming', or in which lippliatf or gaming k allowed, or which is utftd: 
for the resort of loose, lascivious, wonton or dissomte peraons: 

15. P<^rson9 convicted of stealing money or goods not exceeding the value of live dolivi: 

16. And all other t<ile iiiid disorderly persons. 

Such peraonss are subject to imprisonrjienl in the house of correction of dm^^minty, or KoMt 
of industry or work-house of the town, not exceeding six montlis. (Rev. Suit c» 143* *.^^ 
The descriptions " roffue imd vagabond,** and "idle and dienrderly personj" tire a^ed in the 
Revifltd Statutes witliout explanation* Some of the other deaignttlbns are very gen«tttL 

The Eng'lish legislation shows, that some partlculfir definition or description of tlie *ort d 
persons, who may be thuu snmnmrily dealt vviifi by the mugistrate?* wa^ deemed to he nec«» 
inry, both for direction to tiie mBgistrates and the police odiccre, and a leu qs a security fof 
personal liberty. Still, much must unavoidably be left lo the discreuon of the fn»fi>batl 
acting undor bis ofSciul resMnflibility, for it aeema quite impossible to make adequate pfo- 
visiorii for the protection nl i?ociety airain^^t the de^friplion of persnii* in r]U(??tinn, withoui 
usini; npnoral expressions admitting' of a literal construction that would trench upon the right 
gnaryiuied by the constitution to every individual, viz., not to '* be held to answer for any 
crime or otfence until the same is t\illy and plainly, substantially and formally, described to 
him." (Declaration of Ri^liL^, a. V2.) i3ut it seems to be cxi)cdient to adopt expressions a? 
definite as practicable. 

The New York Revised Statutes, P. 1. c. 20, tit. 2, s. 1, v. 1, p. GS% and tit. 5, s. 1, v. 1. p. 
638, put the classes of persons in question under the two descriptions of " vagrants," and 
"disorderly persons," and defines vagrants to be, 

1. Idle persons, who, not havin"- any visible means to maintain tlicniselves, live without 
employment: 

^2. P'^rsons wandering abroad, and lodging in taverns, groceries, beerhouses, out-honse;, 
market-places, sheds or barns, or in the open air, and not fi^iving a good account of lliem- 
selves : 

3. All persons wnnderinfr abroad and begging', or who go about from door to door, or place 
themselves in tho streets, highways, passages or other public places, to beg or receive arms. 

And such va-^rants are to be committed to the poor-house not more than six months, or. it* 
not proper subjects lor tlie poor-house, to the house of correction, not more than sixty days, 
A child found beo-ginir is to be sent to the almshouse. 

Tlie same statutes describe disorderly persons to be. 

1. Persons who threaten to run away and leave their wives or children a burthen to the 
public : 

2. Persons pretending to be tellers of fortunes, or where lost or stolen goods may be found: 

3. Common prostitutes: 

4. Keepers of bawdy-houses, or houses for the resort of prostitutes : 

5. Keepers of houses for the resort of drunkards, tipplers or other disorderly persons: 

G. Ciamesters, and those who, having no visible calling, support themselves for the most 
part by gaming: 
7. Jugglers • 
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81 CoouDOD ibowmen or moontebAiiks, who exhibit or perform, for profit, iny poppet-«bo>w, 

or rope dance, or other idle shows, acts or fesU : 
d. Persons who keep, in any highway or place, or io any place where spiritous liquors are 
*il, any kcono-table, wheel of fortune, thimbles, or other table, box, machine or device, for 
e pqrpos e of gaminff therewith : 

10. Pemons who play, in the pablic streets or highways, with cards, dice or other inetm- 
or device for gaming : 

11. Other disorderly pemons. 

And these statutes direct that such shall be imprisoned until they shall find sureties, or be 
diacharged according to law. At the next quarter sessions the court is authorized to bind 
om eoen disorderly minors as they find so imprii*oned, as apprentices, snd also to bind out 
to eenrice, not over a year, sny such disorderly person, or to commit any such person to jail 
■ot over six months. Neither the New York Revised Statutes nor the Stat 5 Gea 4, c 83, 
drunkards in this catalogue. 



Id comparing the above abstracts of the laws of this State with the two bodies of laws 
■oat likely to urow any light on the subject, we find a few specific provisions not embraced 
m th& one hundred and forty-third chapter of our Revised Statutes, or in some other part of 
oor laws, which seem to need to be specifically introduced into our body of criminal law, vix^ 
IIm provision relative to persons having a picklock>key, or other instrument for breaking and 
«Bterinf building; that relative to persons having offensive weapons with a felonious intent, 
and the prohibiuon of fortune-telling. Specific provisions in relation to implements for 
h ooa s brea king and hiving weapons intended to be used in committing crimes, rest upon 
tba same principle with those now in our statutes, relative to tools for counterfeiting. The 
pw w isious of the Rev. Stat c. 134, s. 16, do not reach the case provided for in the above chap- 
tar, aa they relate to cases where particular persons have cause to fear the commission of 
aooe crime by violence. This part of the New York Revised Statutes presents no specific 
■ron si o a not already contained in our laws, excepting that relating to fortune-tellers. 

Our statute specifies a number of cases not enumerated in PeePs Act or the New York 
▼ix., common pipers and fiddlers, stubborn children, common drunkards, pilferers, 
laileiB tad brawleis, persons selling spiritous liquors in streets, booths, 6lc. witboot 
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1. An attempt to commit a crime, is some act done towards com- 
mitting, and in part execution of the intent to commit, the same. 

As putting poison in the way of a person, with intent thereby to 

murder him.* 
Turning a key with intent burglariously to enter a house. 

2. Where the commission of the crime is in the nature of things 
impracticable, in the way or by the means adopted, it is not an 
attempt. 

As where one tries to discharge a gun that is not charged ; or mixes 
with food an innocuous substance, supposing it to be poison. 

3. Where one does acts in pursuance of an intent to commit anj 
crime, the commission of the same is presumed to be practicable in 
the mode and by the means adopted. 

4. But where the act done in pursuance of an intent to commit 
any crime, does not amount to an attempt to commit the crime in- 
tended, by reason of the impossibility, in the nature of things, of 

S«v. Suu. c. 125« s. 22 ; Adolpha 4c Htlte, Theory of Pen. Cod. ▼. 5, p. 327 ^ Nav TatkB«T. 

Slat. P. 4. e. 1, t. 7, s. 26. 
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committing the same by the means and in the mode adopted there* 
for, if the act so done be in fact, under the circumstances, towards 
and in part of the commission of another and different crime^ tbe 
same is an attempt to commit such other crime, ^ 

As where, with intent to commit homicide, a party does acts tow; 
and in part commission of, burglary. 



ardfc 



5. A mere preparation of the means of committing any crinu, ^ 
nothing being done in execution of the intent to commit the same} 

is not an attempt to commit the same* ^ 

As merely procuring poison intended to be used for homicide. 
Or merely procuring a picklock-key intended to be used in the cmb.- 
mission of burglary, ■ 

6. Where any crime attempted is committed by the party rnaiiu^ 
such attempt, the attempt is merged in the crime.^ mt 

1* Where it does not appear which of two or more degrees of any 
crime is attempted, the lowest of such degrees is presumed. 

8. P, Whoever attempts to commit any crime, for the punish- 
ment of which attempt no special provision is otherwise expressly 
made, shall, if the crime be punishable with death or imprisonment 
for life, be punished by 



2°. And in any other case, by not exceeding one half of the max- 
imum, nor less than one half of the minimum punishment for such 
crime.^ 

9. Whoever instigates another to the commission of any crime, by 
commanding, soliciting or offering to hire, or otherwise endeavoring 
to induce him to commit the same, shall be subject to the penalty of 
an attempt to commit such crime, with like presumption as to the 
degree of the crime intended to be instigated.(a) 

' Adolphe 6c Helie, Theo. Pen. Cod. v. 5, p. 334. P Rev. Stat. c. 125, s. 12, and c. 133, s. 12. 
* See N. York Rev. Slat. P. 1, c. 1, t. 7, s. 26. I 

(a) Instigation to crime is a misdemeanor at the common law where the crime is not com- 
mitted. 
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10. The instigation is merged in the crime ccmimitted in parso- 
ince thereof, when the crime is committed in such manner that the 
Bstigator is guilty thereof, bj reason of his being an accessary before 
die fact, or otherwise. 

11. If, before a crime is attempted in pursuance of an instigation 
thereto, the instigator repents of the instigation and revokes and 
Dountermands the same, and endeavors to his utmost to prevent the 
crime, he is not subject to punishment for the instigation. 

12. No person is subject to be convicted of instigatmg another to 
i crime, on the mere testimony of the party professing to have been 
10 instigated, not corroborated by other evidence direct or circum- 
itantial, except in cases where it is expressly otherwise provided. 
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Stcnov 1 . Accessary aAer the (act defined. 
2. Panishment. 

1. ir any one, not standing in the relation of husband or wife, 
>r in that of parent or grand-parent, of ehild or grand-child, or of 
luDther or sister, by consanguinity or affinity, to any person guilty^ 
Mthcr as prinri|>al or accessary before the fact, of any felony, or 
piilty of the oflcncc of forgery, or the uttering of any forged writing, 
>r of an offence in respect to the current coin, shall harbor, conceal, 
naintain, or assist such person, with the intent that such person 
(hall avoid or escape from detection, arrest, trial, or punishment, 
le s.'iall be deemed an accessary after the fact to such ftJony or 
Hher offence.^ 

2. P. Whoever is accessary after the fact to treason or murder, 
ihall, where punishment for his offence is not otherwise expressly 
jvOTided by law, be punbhed by(a) 



2^. Whoever is accessary after the fact to any other of the 
>flence8 aforesaid, shall, where punishment for his offence is not 
>therwisc expressly provided by law, be punbhed by 



* Btv. Stat. e. 132, t. 4. 

(•) Preritiofi ii raad« in Um cbapttr od ObHroetinf the Cmtrat of Joitic*, acct 3, for rf9* 
»t or aidiDir in the oKape of anir pertoo charged with any capital or other offence. 8o the 
lArace of being acceaaary to theft by receiving stolen goods, ie expreaaly provided ■gainst 
rbe provisions of the preeent chapter, therefore, simly onlv to the caeee of being otherwise 
i cc sesa r y after the fi u j ' i ' * •cc^*^nr a r the fact to a felony, is sn olRince at 
a law. (Gabb. Cu Lsw. bi. 1 o aeceasartee to treaioa «ft Mid tP hf pd^ 

(Id.31.) Bm pj miQOorthiiauta 
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SicTioji 1. Former conviciiun. 

2. Former acqaittal. 

3, 4. Where the facts charged in the second prosecation wonld haTt been 

ground of conriction on the former. 

5. Where the same act is two or more offences. 

6. Acquittal on variance or exception. 

7. Acquittal or condemnation on impeachment. 

8. Conviction or acquittal procured by fraud. 

9. Transcending juriidiction in case of high crime. 
10. Trial out of the state for a duel. 

1. Any person who has been tried and convicted of anj offence 
before a court, tribunal or magistrate having jurisdiction of the case, 
is not subject to subsequent criminal prosecution therefor, and such 
conviction may be pleaded in bar of any such subsequent prosecu- 
tion.' 

As where one has been convicted of an assault and battery upon 
one person, and he in fact assaulted two at the same time and 
by the same act, ho is not thereafter subject to prosecution for the 
assault on the other.' 

Or where one has been convicted of stealing a thing, he is not there- 
after subject to prosecution for such act as being a stealing, em- 
bezzling, or extorting of such thing. 

2. No person is subject to be tried again for the same offence, of 
which he has been found not guilty and acquitted in a former trial, 
upon the facts and merits, before a court, tribunal or magistrate hav- 
ing jurisdiction of the case ; and such acquittal may be pleaded in 
bar of any such subsequent prosecution, notwithstanding any defect 

•iChit C.L 02 •D«moci*iC.2T7ler*tR.3S7: Btnham'tC 7Com.R. 414 , ABdmn'tC 

2 MiM. R. 409. 
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in the form or in the substance of the indictment, information oi 
complaint on which fae was so acquitted. (a) 

3* Where^ in a subsequent prosecutioDj the offence alleged is tie 
same that the defendant was convicted of in a former prosecution, or 
such as, upon proof of his guilt, he might have been convicted of 
under a former prosecution, in which he was acquitted on a trial 
upon the facts and merits before a court, tribunal or magistrate ha?- 
ing jurisdiction of the case, such former acquittal or conviction umj 
be pleaded in bar of such subsequent prosecution/ 

As where one, acquitted on a triai far murder, is afterwards indicted 
for the same homicide, as being manslaughter.* 
^L Or where one, having been acquitted on au indrctment for roan* 
^m slaughter, is subsequently prosecuted for the same homicide, as 

^m being murder(6) 

H Or where one, having been acquitled of any crime, is subsequetttlf 
^K indicted for a crimt; including that of which he had t>een acquit- 

^1 ttid,^ or being part of the £amc.(e) 

H Or where oue^ having been acquitted on ati indictment for tm offence 
H alleged to have been commiited in ilie first or some aggravated 

^^ degree, is subsequently indicted for the same act as ^being a 

^ft lower or less aggravated degree of the same olfencCj of whidi 

lower or less aggravated degree, if proved guilty, he might have 
been convicted under such former indiolincnt. 

4. If the facts alleged in the subsequent prosecution be such as, 
if proved, would not have been ground of conviction in the former 

1 See 17 Pick. R. 100 : 12 Pick. R. 002 ; Goi.l- i ^ 1 Clut. C. L. l.}.'., who cites 4 Co. Rep. 15. 4n ; 
win's C. IS Johns. R. 2ul ; M'Kee's C. 2' 2 Hale, 210- Post. 329 ; and see 12 Pick. 504. 
Bailey, R. 051 ; Norrel'.s C. 2 Vei-. 21 ; - 1 Cha. C L. I'^G. 
Benhara's C. 7 Conn. R. IIS. 11 'J. 

(a) Rev. Stat. c. J*23, s. 4. The Revised Statutes modify the eoinmon law, accordine to 
which law a former acquittal can be pleaded in bar only in cuse of its bcincf upon valid pro- 
ceedinfTs. The Revised Statutes, however, restrict this modification to former trial on indict- 
ment; in the above section the same rule is extended to trials on tlie merits in all cases: for 
if a tribunal havinnr jurisdiction, has. on a trial on the merit^^, found the party not guilty, tlie 
effect ought, it seems, to be the same to whatever tribunal the law may have given the juris- 
diction, and whatever form it may have prescribed for the prosecution. (See IChit. C. L. 45'2: 
N. Y. Rev. Stat. P. W, c. 1, t. 7, k2S, v. 'i, \).70'2, as to former ac<iuittal.) 

(6) 1 ChiL C.L. 4r)-2; 4 Co. Rep. 45, 40; 2IIale, 24(i; Fost. :J'2.5, 3Q8, 3'20 : P> Pick. 504: 
Bro. App. P^l ; ] Leach, V2\ V2 East, R. 415 ; and see 1 Chit. Cr. L. t251, as to conviction on 
proof of another decree, species or modification of a crime tlian that specifically alleged. 

(c) Kinney's C. 2 Virg. Cas. 139. The first conviction was of riotously assaulting a person, 
and the riotous conduct of the defendant was iriven in evidence in aggravation ; the second 
prosecution was for the rioL And see Crensliaw's C. MarL •^ Yerg. \'2'2; Hawkins's C. 1 
Port, 475 ; McCarty's C. 1 Bay, 334, cited 1 Mclc. & Perk. Dig. p. 348, No. 35. 
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irosecutioD, the former convictioii or acquittal cannot be |deaded in 
ttr of the subsequent prosecution.(£/) 

5. Where the same act constitutes two or more diverse and dis- 
inct oflencesi different in their nature and character, one not being 
nerged in the other, the offender may be proceeded against for each, 
ind cannot plead a conviction or acquittal for one, in bar of proceed- 
ngs against him for the other. 

As where one is guilty of an assault and battery in presence of a 
court, the same being a contempt.' 

6. Any person acquitted on trial of any charge of any offence 
ipon the ground of variance between the indictment, information or 
lomplaint and the proof, or upon any exception to the form or the 
ubstance of the indictment, information or complaint, may be subse- 
[ucntly tried and convicted of such offence or fact under a new in- 
lictment, information or complaint, notwithstanding such former 
cquittal.(e) 

7. Any public officer who is acquitted or convicted on an impeach- 
nent for any misdemeanor, cannot plead such conviction or acquittal 
D bar of a criminal prosecution." 

8. A conviction or acquittal fraudulently or collusively obtained by 
be defendant on his own relation, complaint or information, or by 
nj other person on his behalf, is not a bar to a subsequent prosecu- 
ion.' 



YoQAf'i C. 1 Car. Law Repos. 519; Mcic Ac 
fefk. Dig. V. I. p. 242. No CA. and p. 347, 
No. 17. 



» Const r. 1, s. 2, a. 8. 

> Alderman's C. 4 Maai. R. 477 ; Utile's C. 1 N. 
H. Rep. 257 ; Jacluoo't C. 2 Virg. Caa. 501. 



(if) This waa held in caae of one, having b«en convicted of an aaMult with intent to tnunier* 
rlio waa sobaequentJy indicted for the murder thereby committed. (Rob3r*aC. 19 Pick. 4U6.) 
tot it haa been held, (Shepard*« C. 7 Conn. R. Mi^) that a conviction of an aaaault to commit a 
IM ii a bar to an inaictnient for a rape thereupon committed ; and ao, (Cooper's C. 1 Green, 
i) that a conviction for anon, which waa not capital, waa a bar to indictment for murder in 
BiBtnf to death a peraon who waa in the houae. The couita recognise the rule alated in the 
bcHre aection, though they may differ in applying it 

it) Rev. StaL c. 123, a. 5. The proviaion in the Reviaed 8tatutea extenda only to trials on 
Mictment But the rule aeema to be juat aa applicable to other tnala. 

Aa to acquitul on the ground of variance and subaequent trial, tee Hoflbian*a C. Addia. 
10 : Ifoftimer'a C. H Virginia Caaea, 325 ; 4 Monr. 108 ; 17 Pick. R. 400. 



FORMER CONVICTION OR ACQUITTAL, 



9* Where the jurisdiction of a court or magistrate^ for the trial and 
pujiisliment for an ofibnce^ depends upon its not being of a high and 
aggravated nature, or upon its not being a liigh crime or misdemea- 
nor, witliout any definite provision by law as to what shall constitute 
such high and aggravated nature or such high crime or misdemeanor, 
tha assuming such jurisdiction is not conclus^iee of the oSence not 
being of a high and aggravated nattire» or a high crime or misde- 
nieanor,(/) 

10. Where any one dies within this state of a wound inflicted out 
of this stale by any inhabitant of this state, or resident therein, in a 
duH fought in pursuance of a previous appointment or engagement 
within this state, as specified in c, , s, , the person inflicting 
such wound, or any accessary to his offence, may plead to an indict- 
ment for such offence a former conviction or acquittal thereof, in any 
othiT stale or country ; and such plea being established by admission 
or proofy shall be a bar to all further or other proceedings against^ 
him for the same offence within this state,* 



1 Eptt. Stat. c. 125, s. 5. 



J 



17) CtinnmcrhEim's C. 13 Moss, R, 945 ; fiofUlnrd'a C. 13 Mass. R. 457; and see MTotv*i 
J, 2 liliickf. .*i. Uy the Iio\'. Sut <-. ^'k ^- "24,-^3, tin.- jiirisiliiition of jiisric^s of ihe pes^e (br 

the trial and punisliinent of assault and battery, or other breach of die peace, depends on its 
not bcintr of an afrgravated nature. So by the twenty-sixth section of the same chapter, it is 
directly implied that a justice of the peace has not such jurisdiction of a high crime or inisde- 
incanor. Accordingly, a conviction or acquittal of a crime of an aijgravated nature, or a hif^h 
crime or misdemeanor, on a trial before a mag-istrate not having jurisdiction for the trial and 
punishment of such a crime, cannot be pleaded in bar of a subsequent prosecution for such 
crime. (Goddard's C. 13 Mass. R. 457 : Curtis's C. 1 1 Pick. 134.) 



CHAPTER 

SUPPRESSION OF RIOTS AND UNLAWFUL ASSEM 

BLIES. 



CONTENTS. 

Stcnoif 1 . Duty of officers. 

2. RequirinK penton.s to aid. 

3. Calling out mrmed force. 

4. PerM>ns killed or wouoded. 

1. If any persons to the number of twelve or more, being armed 
with clubs or other dangerous weapons, or if any persons to the 
Dumber of thirty or more, whether armed or not, shall be unlawfully, 
riotously, or tumultuously assembled in any city or town, it shall be 
the duty of the mayor and each of the aldermen of such city, and of 
each of the selectmen of such town, and of every justice of the peace 
living in such city or town, and also of the sheriff of the county and 
bis deputies, to go among the p<*rsons so assembled, or as near to 
them as may lie with safety, and, in the name of the commonwealth, 
to command all the ptTsons soassiimbled immediately and peaceaUy 
to disperse ; and if the |)ersons so assembled shall not, thereupon, 
immediately and |)eaceably disiierse, it shall be the duty of each of 
the said magistrates and officers to command the assistance of all 
persons there present, in seizing, arresting and securing in custody 
the persons so unlawfully assembled, so that they may bo proceeded 
with for their offence according to law.' 

2. If any persons riototisly or unlawfully assembled, who have 
been commanded to dis|M*rse by the mayor or any alderman of the 
city, or any of the selectmen of the town, or any Justice of the peace 
living in the city or town, or the shcrifT or any deputy-sheriff in the 
county where such persons shall be so assembled, shall refuse or 

« Ktt. Sttt. c. 129, t. 1. 
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neglect to dispersej without unnecessary delajj any two of such 
magistrates or officers may require the aid of a sufficient number of 
persons^ in arms or otherwise, as may be necessary^ and shall pro- 
ceed, in such manner as in their judgment shall l>e expedient, forth- 
with to disperse and suppress such unlawful, riotous or tumultuous 
assembly, and seize and secure the persons composing the samei so 
that they may be proceeded with according to law.' 

3. Whenever an armed force shall be called out, in the manner 
provided in the twelfth chapter of the Revised StatuteSj for the pur- 
pose of suppressing any tumult or riot, or to disperse any body of 
men acting together by force, and with intent to commit any felonjt 
or to offer violence to persons or propertyy or with intent, by force 
or violence, to resist or oppose the execution of the laws, such armed 
force, when they shall arrive at the place of such unlawful, riotous 
or tumultuous assembly, shall obey such orders for suppressing the 
riot or tumult, and for dispersing and arresting all the persons who 
are committing any of the said offences, as they may have received 
from the governor, or from any judge of a court of record, or the 
sheriff of the county, and also such further orders as they shall there 
receive from any two of the magistrates or officers mentioned in the 
preceding section.^ 

4. If, by reason of any of the efforts made by any two or more of 
the said magistrates or officers, or by their direction, to disperse such 
unlawful, riotous or tumultuous assembly, or to seize and secure the 
persons composing the same, who have refused to disperse, though 
the number remaining may be less than twelve, any such person or 
any other persons then present, as spectators or otherwise, shall be 
killed or \vounded, the said magistrates and officers, and all persons 
acting by their order or under their direction, shall be held guiltless 
and justified in law ; and if any of said magistrates or officers, or 
any person acting by their order or under their direction, shall be 
killed or wounded, all the persons so at the time unlawfully, riot- 
ously or tumultuously assembled, and all other persons, who, when 
commanded or required, shall have refused to aid and assist the said 
magistrates or officers, shall be held answerable therefor.^ 

« Rev. Stat. c. 129, s. 4. « lb. c. 129, s. 5. ' lb. c. 129, s. 6. 
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REWARDS TO PROSECUTORS. 



CONTENTS. 

SrcnoM 1. Bewirdt for prosecotion for burglary, robbery, Itrceoy, embeitlaiMBt, and rtetiT. 
inf btolen goods. 

2. Rcvardt for prosecution for forgery, conntcrfeiting, Ace. 

3. Beward for prosecution for selling lottery tickets. 

1. Upon the conviction of anj person of burglary, robbery or lar- 
ceny, embezzlement or receiving stolen goods, the court, in which 
such conviction is had, may oidcr a meet recompense to the prose- 
cutor, and also to the officer who may have secured and kept the 
stolen property, not exceeding their actual expense, with a reason- 
able allowance for their time and trouble, to lie paid by the county 
treasurer, and by him charged to the commonweahh.' 

2. There shall be allowed and paid, to the person who shall in- 
fenn and prosecute, in the cases hereafter mentioned in this section, 
the following rewards, that is to say : The sum of sixty dollars for 
each person convicted and sentenced for the offence of forgery of, or 
making any false and counterfeit certificate, bill or note in the simil- 
itode of any certificate, bill or note, issued for any debt of this state, 
or by or for any bank or banking company, by law established in 
thb state ; or for the offence of counterfeiting any gold or silver coin, 
current by law or usage ; — and the sum of forty dollars for each per- 
•oo convicted and sentenced for the offence of possessing, with intent 
to utter as true, or of knowingly uttering as true, any such false and 
ooanterfeit certificate, bill or note, or any such counterfeit coin; 
which rewards shall be paid out of the public treasury, by the war- 
rant of the governor, with advice of the council, to be granted on the 
certificate of the judge or court before whom such conviction shall be 
bad ; and when there shall bo two or more informers and protecuton 

» B«v. Stat. e. 120, t. 26. 
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for the same offence, the said reward shall be dli'ided between them 
equally, or in such proporttous as said Judge or court sbali deter- 
mine.^ 



3. Where any person is convicted of importing, printing, publish- 
ing, selling or distributing any obscene hook, pamphlet, ballad, 
printed paper or other things or introducing the same into any fam- 
ily, school or place of education, or of buying, procuring, receiving 
or having iu his [>o£session any such book, pamphlet, ballad, printed 
paper or other thingt for the [uirpose of sale, exhibition, loan or cir- 
culation, or with intent to introduce the same intoany family, school, 
or place of education, and sentenced to pay a fine, there shall he 
paid, to the person who shall inform against and prosecute such 
offender, one half of the amount of the fine which shall be actuallj 
paid by such convict-* 

4. For every person who shall be convicted under the seventh stih- 

section of the tenth section of chapter , relating to cominoa 

nuisances, there shuU be paid fifty dollars to any person who shall 
inform and prosecute ; and for every conviction under any other sub- 
section of the same section j at the discretion of the court in which 
the conviction is had, a sum not exceeding one half of the fine actu- 
ally paid by the offender ; which rewards shall be paid out of the 
public treasury, in the manner provided in the second section.^ 



Rev. Stat. c. 127, s. 19. 



» lb. c. 130, s. 12. 



' lb. c. 132, s. 
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lURISDICTION OF POLICE COURTS AND JUSTICES 
OF THE PEACE IN CERTAIN CASES. 



CONTENTS. 

Sacnov 1. In caie of larceny, embesztement, receiving stolen goods, miUciooi injury, vUfU 
trespass, profanity, drunkenness, Tagraocy. 

2. In case of accessaries. 

3. Mitigation of paniahment on satisfaction made for stolen goods. 

1. P. The police court of the city of Boston concurrentlj with 
the municipal court, and other police courts, and also justices of the 
peace concurrently with the common pleas, (saving express proTis- 
oos to the contrary,) have jurisdiction for the prosecution, trial and 
sentencing to punishment of any person charged with the following 
^fiences, viz. : (a) 

2^. Larceny in any of the cases mentioned in the first sub-section 
if the forty-sixth section of ti chapter, when the amoum 

itolcn is not alleged to exceeii five dollars ; and in all other cases, 
Nrhen the amount stolen is noi leged to exceed fifteen dollars : 

3^. Embesslement, when the amount embezzled is not alleged to 
Kxceed fifteen dollars : 

4^. Receiving stolen goods, when the amount received is not il- 
cged to exceed the value of fifteen dollars : 

6P. Malicious injuries and mischiefs, not endangering the life or 
personal safety of another, when the value of the property taken or 

(c) The Mbjecta of this chapter ar« takes 1 to 133 viMd 8lM> 

UML It m pfopoeed to leave the jurisdiction m ct » i t ia at pra^ 

■t ; and, accordingly, the paiaa^ in theae i » •% cviic«;iad ia thkt 

JMpiaf. The proriaion for junadiction in > oi ti ii u««. Ji»oru«my ptiaooa ia addW 
« accoott of there beiojg aocne proviatons iki t pw^ um inclnded in the 1 *^ n 
im fisfty -third chaptr- ^t: — 'his ***-^idiction lo ■# co ind i 

ietioQ micht parmp lai ti i»i?. and with i no ww 

I esMf 01 a largtr i . wners ins a. -^fia 

0« Ml MOM inthii V] 
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carried awaj'^ or amount of injury or miscbief occasiontd thereby, is 
not alli'ired to exceed fifteen dolliirs;^ 

6^. Wilful (resp.issps, when tlie value of the property taken cr 
carried awaj^ or ijijury occasioned thcrebj , b not allcguU to cjtceed 
fifteen dollars :^ 

7^. Profanity:* 

8*^. Drunkeimrss ;* 

9^. And tlic offences mentioned in the chapter(i) 

10^# Saving to tlie defendant, in all the preceding cases, the right 
of trial by jury ou his appeal^ as in other cases,* 

2. Any rourt having jurisdiction of any crimen has also like Juiij- 
diction of the oSenco of being an accessary to such crime, cither 
before or after the fact** 



3. In case of conviction of any one before any police court or jus- 
tice of the peace, fur receiving stolen goods, if the convict shall make 
satlsntctton to the person injured, to the full value of the propertv 
stolen and not restored^ tlie punishment of his offence may be miu- 
gated as justice may require*' 



» Bev. Stat. c. 12fi, s. 4L 

» Rev. Stai. c. rJh, s. -14. 
» Rev. Slat. c. 130. s. 16. 
* Rev. Stat. c. 130, s. 18. 



•Hev. Stare. 156. s. 44. 

^ Rev. Stat. c. 133, s. 5. 
' Rev. Stat. c. 126. s. 23. 



(6) Rev. Stat. c. 143, s. 5, give this jurisdiction in case of vacrrants and disorderly persons, 
and it is not proposed to repeal that chapter, but the above chapter in the code includes a few 
cases not enumerated in tlie chapter of the Revised Statutes above cited, tiie jurisdiction of 
which seems properly to belong to the sanie courts and magistrates. 



CHAPTER 

PROVISIONS RELATIVE TO PROSECUTIONS AND 

THE COMPETENCY OF WITNESSES IN CERTAIN CASES. 



CONTENTS. 

Sbctiox 1. Prosecution on a repealed law. 

2. Merger. 

3, 4, 5. An accessary subject to be tried tboagh the principal be not to. 

6. The receiver of stolen goods is sabject to punishment though the thi«f Biay 

not have been convicted. 

7. Prior imprisonment to be allowed for. 

8. Conviction of lower degree than charged. 

9. Duty of the officer arresting to secure the goods stolen. 

10. Committal u( a witness guilty of perjury. 

11. Securing proofs of his perjury. 

12. Allegations and evidence of embezslemeiu. 

13. Allegation of an unlawful oath. 

14. Allegation of an intent to defraud. 

15. Witnesses to an unlawful oath. 

16. Information for a forfeiture of a prise in a lottery. 

17. Witnesses in ca.ses of forgery of bank-notes, 

18. Evidence of forgery of a certificate of public stocks. 

19. Witness in charge of obaceoe publicatioDs. 

1. No prosecution can be maintained for an offence against a laWy 
after the same is repealed, except under a reservation for that pur* 
pose in the repealing actJ 

2. A misdemeanor committed in committing a felonj, and being 
part of the commission thereof, is merged in the felony.* 

3. An accessary before the fact to the commission of any crimey 
may be prosecuted therefor by indictment or otherwise, either as a 
principal or as an accessary before the fact.(a) 

> U.S. V. Paasmore, 4 Dall.372 ; Roas. 1753, a. j * Isaac's C. 2 East, P. C 1031. TW doctruMif 
Am. Ed. 1824. I a geaaral one 

{m\ R«¥. Stat c 133, ■.2. That ti, it ia roera matter of dMcriocioii, and, in wmm tmf, 
iIm Mcription camMt b« auficieoUj specific without charging IM ofleodtr •• an acceaaevy 
Aa meemmtf m alhcUy aach only to tifiUn^; and tbt iuie cticiitiaoii wkkk «dl« tM 
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4. An accessary before the fact may be prosecuted therefor eiihcT 
with, or separately from the principal, or any or all of the principals 
thereiij, or other accessary or any of the other accessaries ihercfo, 
and either before or after the principal or any of the princi|jah 
tliereinj or other accessary, or any of the other accessaries thereto, 
are convicted or prosecuted.^ 

5. An accessary before or after the fact to the commission of anj 
crime, is subject to (rial and punishment as such, whether the priii' 
cipal be prosecuted or amenable to justice or not.® 

6. Any person guilty of receiving gonds stolen, embezzled or ex- 
torted, is subject to be prosecuted and punished there for» though the 
person who stole, embezzled or extorted the same, may not have 
been convicted of such oflt*nce.(i) 

7. \n cases of sentence to imprisonment, the period during which 
the party sentenced shall have been previously imprisoned* shall be 
taken into consideration, and the sentence shall not be for a period 
of imprisonment, which, together with the period of previous impris- 
onment after arrest, (except on delay by motion or appeal by the 
prisoner,) shall exceed the maximum punishment by imprisoninent 
for the offence of which the party sentenced is convicted. 

8. In a trial for an offence of which there are different degrees, in 
which the defendant is charged with the commission of the offence 
in any particular degree, he may be convicted of the crime in any 
lower degree, provided the statement and description of the offence 
in the indictment or complaint is applicable to such lower degree, 
and adequately sets forth the same in such manner as to give the 
defendant due notice for the purpose of making defence, and ena- 
ble him to avail himself of the conviction or acquittal in bar of another 
prosecution for the same offence.^ 

• Rev. Stat. c. 133, s. 2. 1 3 Sec New York Revised Statutes, P. iv. c. 2. 

* Rev. Stat. c. 133, s. 2, 5. | t. 7, s. 27. 

an accessary before the fact to a felony makes him a principal in a misdemeanor ; so that the 
substitution of the word crime in this section for felony will make no difference in the con- 
struction. 

(6) Rev. Stat. c. 126, s. 24. The provision of the Revised Statutes applies only to the 
receiver of goods that were stolen, but the provision seems to be equalJy applicable to receiv- 
ings embezzled or extorted goods. 
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9. The oflScer who arrests any person on a charge of having been 
guilty as principal in, or accessary before or after the fact to a robbery 
or larceny, shall, if practicable, secure the property alleged to have 
been stolen, and shall be answerable for the same, and shall annex a 
schedule of the property so secured to his return ; and upon the con- 
viction of the offender, the same shall be restored to the owner or 
person entitled to the possession thereof.^ 

10. Whenever it shall appear to any court of record, that any wit- 
ness or party, who has been legally sworn and examined, or has 
made an affidavit in any proceeding in the course of justice, has tes- 
tified in such a manner as to induce a reasonable presumption that 
he has been guilty of perjury therein, the court may immediately 
commit such witness or party, by an order or process for that pur- 
pose, or may take a recognizance with sureties, for his appearing to 
answer to an indictment for perjury ; and, thereupon, the witnesses 
to establish such perjury, may, if present, be bound over to the proper 
court, and notice of the proceedings shall be forthwith given to the 
district attorney.^ 

11. If in any proceeding in a court of justice, in which perjury 
shall be reasonably presumed, as specified in the preceding section, 
any papers, books or documents shall have been produced, which 
shall lie deemed necessary to be used on any prosecution for such 
perjury, the court may, by order, detain the same from the |)erson 
producing them, so long as may be necessary, in order to their being 
used in such prosecution.^ 

12. In any prosecution for embezzlement of money, bank-notes, 
checks, drafts, bills of exchange, or other securities for money, of 
any |)erson, by any clerk, agent or servant of such person, it is 
sufficient to allege generally an embezzlement of money to a certain 
amount, without specifying any particulars of such embezzlement ; 
and on the trial, evidence may be given of any such emiiezzlement, 
committed within six months next after the time alleged ; and it is 
sufficient to maintain the charge, or is not a variance, if it be proved 
that any money, bank-note, check, draft, bill of exchange or other 
security for money, of such person, of whatever amount, was embez- 

> B«v. Sui. c 126, f. 25. • lb. €. 128, t. 6. • lb. c. ISa • "v 
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zled bj such clerk, agent or servant, within the said period of m 
months,* 

13. Ill an indictment for administering or taking nil unlawful oaiI»i 
it is not requisite to set forth the form or tenor of (he alleged oaih 
or obligation ; it is sufficient to set forth that an unlawful oath oi 
obligation was administered or taken by ihe person indicted, setting 
forth the substance thereof, with the place and occasion of taking 
the same** 

14. In any case where an intent to defraud is requisite to consti- 
tute an offence, it is sufficient to allege in the indictmerit an inteflt 
to defraud, without naming therein the person or body corporate 
intended to \m defrauded ; and on the trial under such indictment 
it is sufficient, and shall not be deemed a variance, if there appeano 
be &n intent to defraud the United States, or anj state, county, city, 
town or parisli, or any body corporate, or any public officer in his 
official capacity, or any copartnership or members thereof, or any 
person.^ 

15* In anj* prosecution for administering or taking an oath o? ob- 
ligation ill nature thereof not required or authorized by law, either 
the person administering or the person taking the same, is a compe- 
tent witness in a prosecution of the other, if he is not otherwise 
incompetent to testify ; and any person so testifying shall not there- 
after be liable to prosecution for any such oftence previously com- 
mitted by him.* 

16. Any sum of money or other valuable thing forfeited to the 
commonwealth, under the seventh sub-section of the fourteenth sec- 
tion of the chapter relating to common nuisances, may be 
recovered by an information to be filed, or by an action for money 
had and received, to be brought by any district attorney or other 
prosecuting officer, in the name and on behalf of the commonwealth.'^ 

17. In prosecutions for forging or counterfeiting notes or bills of 
banks, or for uttering as true any counterfeit bank-bills or bank- 

' Rev. Stat. c. 133, s. 10. I < Rev. Stat. c. 128, s. 26. 

» Rev. Stat. c. 128, s. 25. * Rev. Stat. c. 132, s. 8. 

' Rev. Slat. c. 127, s. 14. I 



AND THE COMPETENCY OF WITNESSES. 6 

otes, or for being possessed thereof, with intent to utter the same 
B true, the testimony of the president and cashier of any bank, the 
iOtes or bills of which are alleged to be counterfeited, may l)e dis- 
leosed with, if their place of residence is out of this state, or is more 
ban forty miles from the place of trial ; and the testimony pf any 
lerson acquainted with the signature of the president or cashier of 
tocb bank, or who has knowledge of the difference in appearance of 
he true and counterfeit bank-notes and bills thereof, maj* be admit- 
cd to prove that any such bank-notes or bank-bills arc counterfeit.' 

18. In any prosecution for forging or counterfeiting any note, 
:ertificate, bill of credit or other security, issued on behalf of the 
United States, or on behalf of any state or territory, or for uttering 
IS true any such forged or counterfeit note, certificate, bill of credit 
ir security, or for being possessed thereof with intent to utter the 
tame as true, the certificate under oath of the secretary of the treas- 
ury or of the treasurer of the United States, or of the secretary or 
treasurer of any state or territory on whose behalf such note, certifi- 
cate, bill of credit or security purports to have been issued, shall be 
admitted as evidence, for the purpose of proving the same to have 
been forged or counterfeit.^ 

19. Any person who shall inform of, and prosecute for, any of the 
oflR'nces specified in the eleventh section of the 

chapter, relating to common nuisances, shall, notwithstanding his 
being entitled to one half of the fine on conviction, be competent to 
testify as a witness in the prosecution.' 

• Re?. Scat. c. 127. s. 10. • lb. c. 127, s. 11. * lb. c. 130, t. 12. 
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SUBSTITUTED. 



CONTENTS. 

StcTxos 1. Time when this code goes into opentioa. 

2. Repeal of former acts and laws. 

3. Pending prosecutions. 

4. Former laws not revived. 

1. The provisions of this code shall take effect and go into opera- 
tion from and after the day of 

2. The first title of the fourth part of the Revised Statutes, and 
the fifteenth, sixteenth and seventeenth sections of << an act to amend 
the Revised Statutes and to supply certain omissions therein," passed 
on the thirteenth of February, eighteen hundred and thirty-six, and 
also 



2 REPEAL Of LAWS- ^^^^ 

shall be repealed from and after the said day of 

provided ihai such rnpral shall not affect any oRcnce* 
committed^ or penalty or forfeiture incurred^ under said repealed act* 
aiui sections, before the time when such repeal shall take effect, but 
such acts and sections of acts shall remain in full force and effi?ct m 
respect to the liability of any person to be prccecded againstj trii^d 
and punished for any oflTence so committed, or to suffer any pcjialtj 
or forfeiture so incurred^ except tliatj where any ptiuishmeDtt pen- 
alty or forfeiture shall hava been mitigated by the provisions of this 
code, such provisions inay be extended and applied to any judgment 
pronounced after such repeal shall go iwto eflect ; and except that 
the proceedings in respect to any such offence^ penalty or forfeiture 
may, when necessary or convenient, be conformed to the provisions 
of this code- 

3. No suit or prosecution pending at the time of the gaid repeal for 
any ofience committed, or for the recovery of any penalty or for- 
feiture incurred under said acts and sections of acts hereby repealcdr 
shall be affected by such repeat^ except that the subsequent proceed* 
ings in any such suit or prosecution may, when necessary or con- 
renient, be conformed to the provisions of this code. 

4^ No law, act or section of an act, repealed or abolished bv anv 
part of said title of the Revised Statutes, or said other acts and sec- 
tions of acts hereby repealed, shall be revived by such repeal. (rr) 

(a) The term ahoUshcd is used as well as the term repealed in this sec' ion, for the ressor 
that, by the Revised Statutes, (c. 133, s. 15,) the ploaof benefit of clergy and ihe diaiuiouac 
between murder and petit treason are '* abolished." 
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